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REGULATIONS FROM THE EXECUTIVE IN 
NEED OF SCRUTINY ACT OF 2011 


TUESDAY, MARCH 8, 2011 

House of Representatives, 

Subcommittee on Courts, 

Commercial and Administrative Law, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 4 p.m., in room 
2141, Rayburn House Office Building, the Honorable Howard Coble 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Gowdy, Gallegly, Franks, Reed, 
Ross, Cohen, Johnson, and Quigley. 

Also Present: Representatives Conyers and Jackson Lee. 

Staff Present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; Ashley Lewis, Clerk; John Hilton, Counsel; and Allison 
Rose, Professional Staff Member. 

Mr. Coble. The Subcommittee will come to order. 

As I stated in our January, 24, 2011, oversight hearing it is no 
secret that our economy is still soft. Unnecessary or unreasonable 
regulatory burdens will continue to drive business investments to 
other countries, and the result will continue to be too few American 
jobs and too little American prosperity. Perhaps more than any- 
thing else is Congress’ excessive delegation of legislative decisions 
to Federal agencies that has produced a flood of Federal regulation 
that burdens our economy. When Congress makes the decisions, it 
is accountable to the voters for the results. When agencies make 
the decisions, they are not. 

Not surprising, therefore, it is the unaccountable agencies that 
churn out regulation after regulation, year after year, whether 
needed or not. The cumulative weight of their regulations contrib- 
utes heavily to the difficulty of our economic recovery. So does un- 
certainty over what regulations will come next, particularly what 
$100 million or $1 billion regulations are around the country. 

The REINS Act is an important step, it seems to me, to turn this 
state of affairs around. It returns to Congress the decisions over 
whether the most costly regulations proposed by Federal agencies 
will become effective. And by returning these decisions to Congress, 
it ultimately will return the decisionmaking authority to the voters. 

At our January, 2011, oversight hearing on the REINS Act, we 
considered at length the basic policy decision that the REINS Act 
presents. We also began a discussion about the constitutionality of 
the bill. At today’s hearing, we will continue our consideration of 

( 1 ) 
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the REINS Act’s constitutionality. It is my view that the discussion 
must begin from the premise that agencies have legislative rule- 
making authority only because the Congress has delegated it to 
them. Therefore, when Congress seeks to reclaim some of its legis- 
lative authorities, that would seem to be inherently constitutional. 

I am sure the witnesses will offer us their views on that and on 
ways in which we may be able to improve the REINS Act language. 
I look forward to hearing our witnesses’ testimony, and reserve the 
balance of my time, and I am pleased to recognize the distin- 
guished gentleman from Tennessee, the Ranking Member on this 
Subcommittee, Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chair. 

Welcome to the witnesses. I appreciate your coming before us. 

Sometimes during a legislative hearing, a Committee will exam- 
ine the particulars of a bill at issue, including the quality of its 
drafting, the need for additional provisions, or whether it can be 
improved or tweaked to make it more acceptable to the bill’s oppo- 
nents. 

However, with respect to H.R. 10, the “Regulations From the Ex- 
ecutive in Need of Scrutiny Act,” or “REINS Act,” I do not see the 
point of engaging in such a process because such a bill is simply 
an ill-conceived notion, particularly because the regulations — the 
title. Regulations From the Executive in Need of Scrutiny, implies 
directly that the Executive is in need of scrutiny. That Executive, 
of course, is the President of the United States; not the president 
of the Democratic Party, but the President of the United States, 
Barack Obama. 

This act was not needed when George Bush was President, ap- 
parently. He did not need scrutiny, although, in retrospect, with 
the Nation coming close to falling into the Great Depression, the 
second Great Depression we would have had, he needed a lot of 
scrutiny. Putting us into a war where we didn’t have weapons of 
mass destruction, and squandering a trillion dollars of our wealth 
and 4,500 people’s lives and a whole lot of our reputation around 
the world, he didn’t need scrutiny. Only when this man, this great 
man becomes President, is there a need for — let me see the title of 
this again — executive scrutiny. I think that is what it was. Execu- 
tive in Need of Scrutiny Act. Well, in itself I think you can see that 
it is political and not a governmental decision. 

In reviewing the written statements of the two majority wit- 
nesses, it is clear the real purpose of this hearing is to attack at 
its foundation the administrative system, particularly this Presi- 
dent. In fact, both witnesses seem to take a strong issue with much 
of the 20th century. In fact, this antecedes the President, but cer- 
tainly his policies embody much of the great policies of the last half 
of the 20th century which are under attack in this Congress, this 
modern government is. 

Under H.R. 10, all major rules, that is, rules that have a positive 
or negative economic effect of a hundred million dollars or more, 
and there are increased prices for consumers, industries, and gov- 
ernment entities, or have significant adverse economic impact must 
be approved by Congress before they can take effect. Congress 
must do so by passing a joint resolution of approval through both 
Chambers under expedited process. 
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I do not believe the REINS Act is necessary for the exercise of 
congressional control over the administrative system. Congress al- 
ready has a number of means at its disposal to shape agency rule- 
making. The most straightforward, of course, is its power to deter- 
mine the nature and scope of its delegation of authority to an agen- 
cy. If Congress deems the delegation of authority was too broad, it 
is always free to revisit that delegation and, if needed, retract or 
narrow the scope of the agency’s authority, always keeping in mind 
that we have three separate and equal branches of government. 
And that should be reminded to us as well as we read the Constitu- 
tion in the first week. And it talked about the three separate 
branches. Article 1 and 2, et cetera. 

Additionally, as it was demonstrated vividly just a few weeks 
ago. Congress can use its power of the purse to stop implementa- 
tion of specific regulations it objects to. For instance, no fewer than 
19 out of the 67 amendments to H.R. 1, the “Full Year Continuing 
Appropriations Act 2011,” or the attack on the last half of the 20th 
century were aimed at defunding the promulgation or implementa- 
tion of existing and proposed regulations. Congress can also con- 
duct oversight, whether through formal hearings or through less 
formal interactions between agencies and individual Members or 
Committees. Among the first phone calls that small business peo- 
ple and other constituents make when they have concerns about 
agency actions are to their Member of Congress, which in turn 
prompts Members to act. 

Finally, Congress has enacted statutes to shape the administra- 
tive rulemaking process, including the Administrative Procedure 
Act and the Regulatory Flexibility Act. Moreover, through the re- 
porting requirements through the Congressional Review Act, Con- 
gress has kept informed about agency rulemaking activity. 

Congress is not shy about objecting to rules it finds objectionable, 
and has the means to impose its will regarding such matters. 
Moreover, each of these mechanisms ensures democratic account- 
ability over agency rulemaking. The REINS Act, however, would 
force Congress to pass judgment on major rules without the oppor- 
tunity to make a well-informed decision about their merits, leaving 
them wide open for special interests to stifle such rules in Con- 
gress. 

Under the bill. Congress has only 70 legislative days to pass the 
joint resolution of approval through both Chambers, and is limited 
to a total of 2 hours of debate in each House; only 1 hour for each 
of those in favor and 1 for those opposed to the joint resolution; cer- 
tainly not enough time for a well-informed and intellectual debate 
of the issues. 

Committees of jurisdiction will only have 15 legislative or session 
days to consider the merits of major rules under their jurisdiction, 
after which a joint resolution of approval is automatically dis- 
charged. 

Under such a short-circuited process, is Congress really in a posi- 
tion to second-guess the merits of rules that in many cases took 
many years of vetting to produce? Instead, Members would be 
bombarded with visits, phone calls, and talking points from indus- 
try lobbyists who would no doubt take advantage of this short- 
circuited process to shape Members’ perspectives about the recalls. 
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The REINS Act forces Congress to move too quickly while point- 
lessly slowing down the agency rulemaking in a way that is not im- 
provement. The REINS Act also threatens to undermine Congress’ 
ability to consider other legislative business. Eor example, in cal- 
endar year 2010 alone, there were 94 major rules while there were 
only approximately 116 legislative days in the House during the 
same period. We are having less time on the floor, now that we 
have had a change in the 112th Congress in how we meet. Even 
under expedited procedures. Congress would be forced to delay im- 
portant business, doing a further disservice to the American people. 

This is not the first time the idea of requiring congressional ap- 
proval has been proposed. It has been considered and rejected in 
the past. Chief Justice John Roberts criticized such legislation that 
was similar to the REINS Act in 1983. In a memorandum he ob- 
jected that such legislation would “hobble agency rulemaking by re- 
quiring affirmative congressional consent to all major rules,” and 
would “seem to impose excessive burdens on the regulatory agen- 
cies.” 

We ought not let the political passions at the moment produce 
such a radical change in how our government has worked and 
worked well for more than a hundred years, recognizing the three 
separate and equal branches of government. 

The REINS Act is troubling for many reasons beyond the obvious 
political reins that it tries to project, and I urge my colleagues to 
oppose it. 

I yield back the balance of my time. 

[The prepared statement of Mr. Cohen follows:] 

Prepared Statement of the Honorable Steve Cohen, a Representative in Congress 

from the State of Tennessee, and Ranking Member, Subcommittee on Courts, 

Commercial and Administrative Law 

Sometimes during a legislative hearing, a committee will examine the particulars 
of the bill at issue, including the quality of its drafting, the need for additional pro- 
visions, or whether it can be improved or tweaked to make it more acceptable to 
the bill’s opponents. 

With respect to H.R. 10, the “Regulations From the Executive in Need of Scrutiny 
Act” or “REINS Act,” however, I do not see the point of engaging in such a process 
because the bill is, simply put, an ill-conceived idea. 

In reviewing the written statements of the two Majority witnesses, it is also clear 
that the real purpose of this hearing is to attack at its foundation the administra- 
tive system. In fact, both witnesses seem to take strong issue with much of the 20th 
Century, at least with respect to the development of modern government. 

Under H.R. 10, all major rules — that is, rules that have a positive or negative eco- 
nomic effect of $100 million or more, increase prices for consumers, industries, and 
government entities, or have a significant adverse economic impact — must be ap- 
proved by Congress before they can take effect. Congress must do so by passing a 
joint resolution of approval through both chambers under expedited procedures. 

I do not believe the REINS Act is necessary for exercising Congressional control 
over the administrative system. Congress already has a number of means at its dis- 
posal to shape agency rulemaking. 

The most straightforward, of course, is its power to determine the nature and 
scope of its delegation of authority to an agency. If Congress deems that its delega- 
tion of authority was too broad, it is always free to revisit that delegation and, if 
needed, retract or narrow the scope of the agency’s authority. 

Additionally, as was demonstrated vividly just a few weeks ago. Congress can use 
its power of the purse to stop implementation of specific regulations that it objects 
to. For instance, no fewer than 19 out of the 67 amendments to H.R. 1, the “Full- 
Year Continuing Appropriations Act of 2011,” were aimed at de-funding the promul- 
gation or implementation of existing and proposed regulations. 
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Congress also can conduct oversight, whether through formal hearings or through 
less formal interactions between agencies and individual Members or Committees. 
Among the first phone calls that small businesspeople and other constituents make 
when they have concerns about agency action is to their Member of Congress, 
which, in turn, prompts Members to act. 

Finally, Congress has enacted statutes that shape the administrative rulemaking 
process, including the Administrative Procedure Act and the Regulatory Flexibility 
Act. Moreover, through the reporting requirements of the Congressional Review Act, 
Congress is kept informed about agency rulemaking activity. 

Congress is not shy about objecting to rules that it finds objectionable and has 
the means to impose its will regarding such matters. Moreover, each of these mech- 
anisms ensures democratic accountability over agency rulemaking. 

The REINS Act, however, would force Congress to pass judgment on major rules 
without the opportunity to make a well-informed decision about their merits, leav- 
ing the door wide open for special interests to stifle such rules in Congress. 

Under the bill. Congress has only 70 le^slative days to pass a joint resolution of 
approval through both chambers and is limited to a total of 2 hours of debate in 
each House — only 1 hour each for those in favor and for those opposed to the joint 
resolution. Committees of jurisdiction would have only 15 legislative or session days 
to consider the merits of major rules under their jurisdiction, after which a joint res- 
olution of approval is automatically discharged. 

Under such a short-circuited process, is Congress really in a position to second- 
guess the merits of rules that, in many cases, took years of vetting to produce? 

Instead, Members would be bombarded with visits, phone calls, and talking points 
from industry lobbyists, who would no doubt take advantage of this short-circuited 
process to shape Member views about the rule. 

The REINS Act forces Congress to move too quickly while pointlessly slowing 
down the agency rulemaking process in a way that does not improve it. 

The REINS Act also threatens to undermine Congress’s ability to consider other 
legislative business. For example, in calendar year 2010 alone, there were 94 major 
rules, while there were only approximately 116 legislative days in the House during 
that same time period. Even under expedited procedures. Congress would be forced 
to ignore other important business, doing a further disservice to the American peo- 
ple. 

This is not the first time that the idea of requiring Congressional approval of 
agency rules has been proposed. Such a proposal had been considered and rejected 
by Congress in the past. 

Interestingly, Chief Justice John Roberts criticized legislation that was very simi- 
lar to the REINS Act back in 1983. In a memorandum, he objected that such legisla- 
tion would “hobbl[e] agency rulemaking by requiring affirmative Congressional as- 
sent to all major rules” and would “seem to impose excessive burdens on the regu- 
latory agencies. . . .” 

We ought not let the political passions of the moment produce such a radical 
change in how our government has worked — and worked well — for more than 100 
years. The REINS Act is troubling for many reasons, and I urge my colleagues to 
oppose it. 


Mr. Coble. I thank the gentleman from Tennessee. 

The Chair recognizes the former Chairman of the House Judici- 
ary Committee, the distinguished gentleman from Michigan, for his 
opening statement. 

Mr. Conyers. Thank you very much. Chairman Cohle and Rank- 
ing Member. I am very happy to he with you all today and to also 
recognize, in addition to the distinguished witnesses, our former 
colleague, Sherwood Boehlert of New York. We are grateful that he 
is once again up on the Hill in this hearing room. 

But today we focus on H.R. 10. Now what does REINS stand for? 
Regulations From the Executive in Need of Scrutiny. REINS. This 
is the fourth time in this Subcommittee in less than a month and 
a half that we considered the state of the Nation’s regulatory sys- 
tem. I want to thank Chairman Coble for having this hearing. It 
was at my request. But I am raising the question of this incredible 
amount of attention that is being paid in a number of ways. I have 
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one, two, three, four, five, six, seven, eight, nine, ten different hear- 
ings in a number of Committees in the House of Representatives, 
but four of them come from this very Subcommittee. 

We studied and had a hearing on this same bill on January 24 . 
And then we had a hearing on the Regulatory Flexibility Improve- 
ment Act on February 10. And then on February 28 we had a hear- 
ing on the APA at 65: Is reform needed to create jobs, promote eco- 
nomic growth, and reduce costs? And then, of course, today we are 
having yet another hearing on Regulations From the Executive in 
Need of Scrutiny. 

Now, we have got some incredible comments coming in. And 
what I would like to do, if I can, is make the point that there must 
be some concern among ourselves as a Committee and the wit- 
nesses, who should be very much interested in whether or not this 
bill will threaten the health, the safety, and the welfare of the citi- 
zens in our country. 

From my experience, we are undeniably in a better place in this 
country today than we were several decades ago, largely as a result 
of regulations that have promoted worker safety, improved the en- 
vironment, and ensured the purity of our foods and drugs. Within 
a generation we have restricted lead in gasoline and paint, re- 
quired autos to be equipped with seat belts and air bags, reduced 
the number of carcinogens that appear in our Nation’s food, drugs, 
and cosmetics. We have engineered startling health and safety ad- 
vances, from catalytic converters to scrubbers required on smoke 
stacks, and the elimination of chemicals, among them freon and 
others, that were actually burning a hole in the ozone layer. Yet, 
it is unlikely that these health and safety gains we have enjoyed 
would have been possible under the very legislative proposal, H.R. 
10, that we are considering. 

This measure before us today for the fourth time would effec- 
tively strip Federal agencies of the authority to implement environ- 
mental public health and safety protections unless a majority in 
both House and Senate approved the rules and then they were 
signed by the President. I needn’t tell you how that would slow the 
process down, how it would complicate the agencies from taking 
care of their responsibility. Things move slowly enough in the con- 
gressional process now. We certainly don’t need to have the Con- 
gress now reviewing and passing on agency regulations. 

Some have gone as far as to suggest that the removal of lead 
from gasoline in the seventies wasn’t a result of the Congress, that 
indeed I question if REINS were enacted, we would never get any- 
thing done. And so my feeling is that giving lawmakers a personal 
stake in updating statutes is totally the wrong direction in which 
to go. 

We have some new Members, the newest party in American poli- 
tics, the Tea Party. I always worry about their positions on things 
as well. And we have had at least one Member before the Com- 
mittee on various regulatory subjects. 

As has been demonstrated in every prior hearing of this Sub- 
committee, we have repeatedly talked about the costs, but appar- 
ently — I hope accidentally — ignored the benefits. And so what I 
want to do is refer you not only to the Center for Progressive Re- 
form, which has recently released “Setting the Record Straight,” 
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the Crane and Crane report on regulatory costs, as well as the Of- 
fice of Management and Budget that estimated that the benefits 
associated with major regulations were between $126 billion to 
$663 billion — more than ten times their cost. This is 0MB. 

I will submit the rest of my statement, Mr. Chairman, and thank 
you for your indulgence. 

Mr. Coble. Without objection. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative in Con- 
gress from the State of Michigan, and Ranking Member, Committee on the Judici- 
ary 

Today’s hearing, focuses on H.R. 10, the “Regulations From the Executive in Need 
of Scrutiny Act of 2011” (otherwise known as the “REINS Act”). This hearing marks 
the fourth time this Subcommittee — in less than a month and a half — considers the 
state of the Nation’s regulatory system. 

Unfortunately, my colleagues on the other side of the aisle appear to be absolutely 
committed to pursuing a divisive partisan agenda that has little prospect of creating 
jobs and improving the economy. 

Nevertheless, I appreciate Chairman Coble’s concurrence with my request to hold 
a legislative hearing on H.R. 10 to follow-up on the oversight hearing held on this 
legislation last January. 

If anything, this second hearing on the REINS Act gives me yet another oppor- 
tunity to highlight this bill’s numerous flaws. 

In sum, the REINS Act, if enacted, would impose a drastic cost on society. 

It would dramatically change the way necessary and beneficial rules are promul- 
gated, by requiring all new major regulations to be affirmatively approved by both 
Houses of Congress and the President before they can take effect. 

I am gravely concerned that this bill will threaten the health, safety and 
welfare of our country. 

We are undeniably in a much better place in this country today than we were 
several decades ago largely as a result of regulations that have promote worker 
safety, improve the environment, and to ensure the purity of our food and drugs. 

In the span of a generation, we have restricted lead in gasoline and paint, re- 
quired automobiles to be equipped with seatbelts and air bags, and reduced the 
number of carcinogens that appear in our Nation’s food, drugs and cosmetics. 

We have engineered startling health 

and safety advances from catalytic converters to scrubbers on smoke stacks and 
the elimination of chemicals like Freon that were burning a hole in the ozone layer. 

Yet, it is unlikely that any of the health and safety gains we have enjoyed would 
have laeen possible under H.R. 10. 

This bill would effectively strip federal agencies of the authority to implement en- 
vironmental, public health, and safety protections unless a majority in both the 
House and the Senate approved the rules and they were signed by the President. 

Proponents of the REINS Act claim it will increase accountability and trans- 
parency in the regulatory process. 

For example, one of our witnesses today will argue that Congress is no longer ac- 
countable to voters because it gives federal agencies the responsibility to decide con- 
troversial issues. 

He seems to suggest in his written testimony that members of Congress cannot 
be trusted to make hard decisions. He cites the effort to remove lead from gasoline 
in the 1970s. 

Let’s talk about lead and gasoline. 

Professor Schoenbrod suggests in his written testimony that in 1970, Congress 
wasn’t able to protect children from lead and gasoline. 

He claims that Congress was stymied by competing demands: the demand to pro- 
tect children and voters’ desire to keep gas cheap. 

If that, indeed, was the case, I question why he would believe that in 2011 or 
2012, if the REINS Act were to be enacted. Congress would be any less stymied? 

Is there reason to believe that “the past is no longer prologue” with respect to 
Congress? 

Professor Schoenbrod suggests twice in his written testimony that the REINS Act 
would give lawmakers a “personal stake” in updating statutes, and make Congress 
more accountable and responsible to the people. 

Professor Schoenbrod, I invite you to look around. 
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Do you really see a commitment to compromise, and to modulate personal views 
for the greater good from our newest members of Congress? 

Do you honestly believe that our newest, Tea Party members of Congress are in- 
terested in compromising for the greater good, in order to update statutes? 

I am afraid the answer is no. In reality, H.R. 10, will serve to block essential pub- 
lic health, environmental, and safety protections. 

As demonstrated at each of the three prior hearings on the state of our Nation’s 
regulatory system, my colleagues on the other side of the aisle repeatedly cite the 
costs of regulations, but conveniently ignore their benefits, which in most instances 
greatly exceed their costs. 

We already discussed in the first hearing on H.R. 10 the flawed economic analysis 
underlying these claims, and the fact that the key study cited in support of this leg- 
islation fails to account for the overwhelming benefits of regulation — including both 
cost-benefits and benefits improving quality of life. 

At the hearing this Subcommittee held on February 10, 2011 on H.R. 527, the 
Regulatory Flexibility Improvements Act of 2011, we entered into the hearing record 
the report that clarifies this issue from the Center for Progressive Reform entitled 
Setting the Record Straight: The Crain and Crain Report on Regulatory Costs. 

Also, I should remind my colleagues that the Office of Management and Budget — 
during both the Bush and Obama Administrations — found that the benefits of regu- 
lation overwhelmingly outweigh the costs. 

Specifically, 0MB estimated that the benefits associated with major regulations 
were between $126 to $663 billion, that is, more than ten times their cost! 

Others have similarly agreed with this analysis and 1 expect these reports will 
also be offered to be included in today’s hearing record. 

Another concern that H.R. 10 presents is that it will violate fundamental 
separation of powers principles. 

The bill goes well-beyond the careful balance of power envisioned by the Constitu- 
tion by giving Congress both the power to make the laws and, in effect, to execute 
those laws, vmich would raise significant separation of powers concerns. 

As a result, H.R. 10 turns the constitutional process for amending legislation on 
its head. 

In effect, it would authorize either the House or Senate to void or block enacted 
laws when those laws are executed by agencies through implementing regulations. 

Moreover, the bill threatens to create what would in effect be an unconstitutional 
one-House legislative veto, because all it requires is for one chamber to not act in 
order to veto a major rule. 

By way of background, the legislative veto is a clause in a statute that provides 
that a particular agency action will not take effect if Congress nullifies it by resolu- 
tion within a specified time period. ^ The details of the legislative veto could vary 
from statute to statute, but whatever the particulars, the legislative veto was the 
means by which Congress reserved the power to nullify the executive branch’s exer- 
cise of delegated agency authority.^ The basic goal of the legislative veto was to 
allow Congress an opportunity to oversee and veto agency decisions, particularly 
when agencies acted under statutes that gave them broad discretion that amounted 
to a form of lawmaking.® The lemslative veto was incorporated into many individual 
statutes rather than one overarching statute. 

In 1983, the United States Supreme Court held in Immigration & Naturalization 
Serv. V. Chadha* that the legislative veto was unconstitutional Chadha was a for- 
eign student who overstayed his student visa and was, therefore, subject to deporta- 
tion.® When the Immigration and Naturalization Service (INS) started deportation 
proceedings against Chadha, he applied for a suspension of deportation.® Under the 
Immigration and Nationality Act, the INS had the authority to suspend deporta- 
tions for humanitarian reasons — authority that Congress delegated to the Attorney 
General, who, in turn, delegated it to the INS.'^ The Act, however, contained a legis- 
lative veto provision that required the Attorney General to report to Congress all 
instances in which the INS suspended deportation and allowed each House of Con- 
gress to pass a disapproval resolution within a certain amount of time.® If either 
House passed such a resolution, the suspension of deportation was invalidated and 


1 Stephen G. Breyer, Richard B. Stewart, Cass R. Sunstein, & Matthew L. Spitzer, Adminis- 
trative Law and Regulatory Policy, p. 80 (4th ed. 1999). 

2/d. 

®/d. at 81. 

'‘462 U.S. 919 (1983). 

®/d. at 923. 

6/d. at 924. 

Ud. at 923-924. 
s/d. at 925. 
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the deportation had to proceed.® In Chadha’s case, Congress exercised that veto and 
Chadha challenged its constitutionality in court in response. The Court concluded 
that the legislative veto provision violated the Bicameralism and Presentment 
Clauses of Article I of the Constitution. These Clauses required, respectively, that 
legislation, including a resolution vetoing an agency action, must pass both Houses 
of Congress and be presented to the President for his approval or, if he disapproved, 
that the bill be re-passed by two-thirds of both Houses of Congress. 

The Chadha decision had a profound impact on the administrative system be- 
cause at the time the decision was handed down, more than 200 statutes contained 
legislative veto provisions, The Chadha decision invalidated all of them and Con- 
gress lost an important form of control over many types of agency action. 

While Congress continued to have the power to check agency behavior through 
more limited delegations of authority, the appropriations process, or oversight. Con- 
gress also explored a number of ways that it could achieve the olajectives of the leg- 
islative veto while comporting with Article I’s mandates after the Chadha decision. 
One response was the Congressional Review Act (CRA), which was enacted with bi- 
partisan support in 1996 as part of then-Speaker Newt Gingrich’s Contract with 
America. 

The CRA requires an agency promulgating a rule to submit a report to both 
Houses of Congress and to the Government Accountability Office (GAO) containing: 
(1) a copy of the rule; (2) a concise general statement describing the rule, including 
whether it is a major rule (i.e., one that will likely have an annual effect on the 
economy of $100 million or more, increases costs or prices for consumers, industries 
or State and local governments, or have significant adverse effects on the econ- 
omy) 1®; and (3) the proposed effective date of the rule.^^ 

If the rule is a major rule, the agency must further submit to GAO and each 
House of Congress: (1) a complete copy of any cost-benefit analysis; (2) a description 
of the agency’s actions pursuant to the requirements of the Regulatory Flexibility 
Act and the Unfunded Mandates Reform Act of 1995 and (3) any other relevant 
information required under any other act or executive order.®® 

The CRA authorizes Confess to disapprove an agency rule to which it objects. 
Congress can do so by enacting a joint resolution of disapproval.®^ Such a joint reso- 
lution must be introduced within at least 60 days of the rule’s submission to Con- 
gress.®® For a joint resolution of disapproval to take effect, it must pass both Houses 
of Congress and be signed by the President (thereby meeting the Bicameralism and 
Presentment Clauses’ requirements, as required by the Chadha decision.)®® If a 
joint resolution is enacted into law, the disapproved rule is deemed not to have had 
any effect at any time.®’' Additionally, the CRA prohibits an agency from reissuing 
a rule that is substantially the same as a disapproved rule.®® The CRA prescribes 
special expedited procedures for Senate consideration of a joint resolution of dis- 
approval, though it does not provide for similar procedures in the House of Rep- 
resentatives.®® 

Barring congressional action, a major rule goes into effect on the latest of three 
possible dates: (1) 60 calendar days after it has been submitted to Congress or has 
been published in the Federal Register, (2) 30 session days after a presidential veto 
of a joint resolution of disapproval or earlier if either House of Congress votes and 


9/d. 

lo/d. at 926-928. 

/d. at 954-955, 959. 

i®/d. at 946-951. 

19/d. at 967 (White, J., dissenting). 

I’lBen Genian, Top Republican Eyes Congressional Review Act Challenge to EPA Rules, THE 
HILL, Jan. 2, 2011, available at http://thehill.com/blogs/e2-wire/677-e2-wire/135595-upton-eyes- 
congressional-review-act-challenge-to-epa-climate-rules. 

i®As used in the CRA, the term “rule” means “the whole or part of an agency statement of 
general . . . applicability and future effect designed to implement, interpret, or prescribe law 
or policy. ...” 5 U.S.C. §551 (2006). See also 5 U.S.C. §804(3) (2006) (defining “rule” by ref- 
erence to §551, with certain exceptions). 

i®5 U.S.C. §804(2). 

i^Pub. L. No. 104-121, subtitle E, 110 Stat. 857-74 (1996) (codified as 5 U.S.C. §§801-808). 

18 Pub. L. No. 96-353 (1980). 

19 Pub. L. No. 104-4 (1995). 

205 U.S.C. § 801(a)(1)(B). 

2iSee 5 U.S.C. §802 (outlining congressional disapproval procedure). 

225 U.S.C. § 802(a). 

28U.S. Const. Art. I, §7, cl. 2, 3. 

215 U.S.C. § 801(f). 

255 U.S.C. § 801(b)(2). 

2 ® 5 U.S.C. § 802(c). 
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fails to override such veto, or (3) the date on which the rule would otherwise have 
gone into effect absent the CRA review requirement.^'^ A nonmajor rule goes into 
effect as otherwise provided for by law.^® In either case, Congress still has 60 legis- 
lative or session days to disapprove the rule. 

In addition to being unnecessary, because Congress already has control over agen- 
cy rulemaking through the Congressional Review Act, the REINS Act is also dan- 
gerous. 

This REINS Act would block or void federal laws protecting public health, safety, 
welfare and the environment through fundamentally anti-democratic, and arguably 
unconstitutional, means. 

As I said during our last hearing, although Congress is charged with making the 
laws. Constitution demands that the Executive Branch “take care that the laws be 
faithfully executed.” 

This fundamental notion of the separation of powers is the essence of what our 
founding fathers envisioned in the Constitution of this great Nation. 

I am concerned that H.R. 10 “unduly trammels on executive authority” under the 
separation of powers doctrine that the Supreme Court upheld in the 1988 case, Mor- 
rison V. Olson. 

A group of sixty-five law professors from across this nation has written a letter 
opposing the REINS Act for legal and policy reasons. I would request unanimous 
consent to enter that letter into the record now. 

In addition to the foregoing, I would also like to observe that H.R. 10 is 
not necessary. 

I agree that we can and should ensure that we regulate American businesses only 
when necessary to meet broader societal objectives like limiting harmful pollution 
or preventing worker 

injuries or reducing motor vehicle deaths, and that regulations do not needlessly 
burden regulated industries. 

But H.R. 10 is not necessary to achieve that balance, nor is it the appropriate way 
to do so. 

We already have checks in place to ensure regulations meet these objectives. 

For example, the Executive Branch only has the power to regulate when Congress 
passes laws that confer regulatory authority. 

As a further protection against unwarranted regulation, the Congressional Review 
Act allows Congress to disapprove of any regulations that a majority in both Houses 
deem unacceptable. 

Congress also retains its authority to limit funding for regulatory programs and 
to enact new laws if it believes regulatory protections are no longer necessary. 

In recognition of the critical role federal regulations play, most rules are subject 
to a very lengthy vetting process involving the agency, the Administration and the 
public, through notice and public participation processes. 

The REINS Act is simply unnecessary, and inappropriate policy. 

I look forward to discussing more of these issues and hearing from the witnesses 
today. 

Thank you. 


2'' 5 U.S.C. § 801(a)(3). 
28 5 U.S.C. § 801(a)(4). 
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REINS Act: Nimiher and Types of "Major Rules" in Recent Years 


Summary 

Under the Congressional Review Act (CRA, 5 U.S.C. §§ 801-808), a covered agency regulation 
takes effect as provided by law unless Congress disapproves the rule with a joint resolution of 
disapproval. In contrast, the Regulations from die Executive In Need of Scrutiny (REINS) Act 
(H.R. 10 and S. 299, 1 Congress) would (if enacted) generally require the enactment of a joint 
resolution of approval before any '^major rule'' could take effect (e g., rules that are expected to 
have a $100 million annual impact on the economy). This report provides information on the 
t\y)cs of “major rules” that may be covered by the REINS Act, if enacted. Specifically, it 
identifies how many major rules have been issued in recent years, and which agencies have issued 
them. It also attempts to identify why certain rules published during calendar year 2010 were 
considered to be major rules under tlie CRA. 

According to a database maintained by the Government Accountability Office (GAO), in 9 of tlie 
14 flill calendar years since the CRA was enacted, federal agencies published between 50 and 70 
major rules. The agencies published 76 major rules in 1998, and 77 major rules in 2000. The 
number of major rules issued in a single calendar year first exceeded 80 in 2008 (the last full year 
of the George W. Bush Administration), when 95 major rules were published. In calendar year 
2009, the first year of the Barack Obama Administration, federal agencies published 84 major 
final rules. However, 11 of those 84 rules were actually issued in early January 2009, during the 
final days of the Bush Administration. Durmg calendar year 2010, federal agencies published 100 
major final mles. The entities that issued the largest number of major rules from 2004 through 
2010 were the Departments of Health and Human Sendees, Agriculture, and the Interior, and the 
Environmental Protection Agency. 

CRS examined the 100 major rules published in 2010 and concluded that they appeared to be 
“major” for a variety of reasons. Thirty-seven of the rules appeared to be major because tliey 
involved transfers of funds from one party to another party, most commonly the transfer of 
federal fimds to the recipients of those funds (e.g., grants, food stamps, Medicare or Medicaid 
funds, special pay for members of die military, and crop payments). Ten other rules appeared to 
be maior because they were expected to prompt consumer spending, or because they were 
establishing fees for the reimbursement of particular federal functions (e g., issuance of passports 
and oversight of the nuclear power industry). Tliirty-nine rules appeared to be major because they 
were expected to result in at least $100 million in annual compliance costs, regulatory benefits, or 
both. In 20 of those 39 rules, estimated costs and benefits were both expected to exceed $100 
million. In 14 of these mles, the agencies' low^est estimates of regulatory' benefits were larger than 
the highest estimated compliance costs, hi only one rule were the lowest costs greater than the 
highest benefits, and the agency indicated that this result was caused by the lack of discretion 
provided in the underlying statute. These variations in die type of major rules do not bring into 
question the appropriateness of eongressional oversight. However, Congress may need different 
types of expertise to oversee different types of major mles. H.R. 214(112^'' Congress), wfiich 
would create a Congressional Office of Regulatory Analysis, may provide access to that 
e.xpertise. 

This report will not be updated. 
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Introduction 

Tlie Congressional Review Act (CRA, 5 U.S.C. §§ 801-808) requires each federal agency to send 
its covered final rules to tlic Comptroller General attlic Govcnimcnt Accountability Office 
(GAO) and to both houses of Congress before the rules can take effect.' The CRA generally 
requires agencies to delay the effective dates of "major'’ final rules until 60 days after the date 
that die rules are published in the Federal Register or submitted to Congress, whichever is later." 
Tlie act also requires the Comptroller General to provide a report to the congressional committees 
of jurisdiction within 15 calendar days after each major rule is submitted or published, with the 
report sunmiarizing the issuing agency’s compliance witli relevant mlemaking requirements.'’ The 
CRA defines a "major rule" as 

any rule diat the Administrator of the Office of Information and Regulatoiy Affairs fOIRAl 
of the Office of Management and Budget [OMBl finds has resulted in or is likely to result 
in — (A) anamuial effect on die economy of $100,000,000 or more; (B) a major increase m 
costs or prices for consumers, individual industries, Federal, State, or local govermnent 
agencies, or geographic regions; or (C) significant adverse effects on competition, 
employment, invcslmcnt, productivity, umovalion, or on the ability of United States-based 
enterprises to compete with foreign-based enterprises in domestic and export markets. The 
term does not include any rule promulgated under the Telecommunications Act of 1 996 and 
the amendments made by that Act. ' 

The CRA also established expedited legislative procedures (primarily in the Senate) by which 
Congress may disapprove any final rule (not just major ndes) by enacting a joint resolution of 
disapproval (which requires subsequent signature by the President). Signed into law on March 29, 
1996, as part of the Small Business Regulatory Enforcement Fairness Act (SBREFA, Title II of 
P.L. 104-121, 5 U.S.C. § 601 note), the CRA was an attempt to reestablish a measure of 
congressional authority over rulemaking. However, in the nearly 15 years since the CRA’s 
enactment, it has been used to disapprove one rule.^ 


REINS Act 

Under the CRA, an agency regulation takes effect as provided by law unless Congress 
disapproves the rule with a CRA joint resolution of disapproval In contrast, the Regulations 


' 5 U.S.C. § 801(aXlXA). For more iiifonnation outlie CRA, see CRS Repoit RL31 160,DA«pprova/ qfRe^ulalions 
by Congress: Procedure Under the Congressional Review AcT^ by Ricliard S. Bctli; and C RS Rqiort RI .30 1 1 6, 
Congressional Review of Agency Rulemaking: An Update and Assessment of The Congressional Revievv Act after a 
Decade, by Morton Rosenberg. 

- 5 U.S.C. S8(ri(a)(3). 

^ 5 U.S.C. § 801(aX2XA). To access these reports, see littp://www.gao.gov/dedsious/majiule/majnile.php. In the 
reports, GAO generally summarizes the agencies' economic analyses, and does not prepare its own analysis. 

■' 5 U.S.C. S 804(2). 

^ hr 2001, Congress disapproved a rule on ergonomics in the workplace. See U.S. Department of Labor, Occupational 
Safety and Health Administration, "Ergonomics Program," 65 Fec/era/ Regwrer 6826 1 , November 14, 2000. Although 
the CRA has been used to disapprove only one rule, it may have other, less direct or disccrnablc effects (e.g., keeping 
Congress informed about agency rulemaldng and preventing Ore publication of rules that may be disapproved). 

° Although Congress has used the CRA to disapprove only one rule. Congress regularly uses appropriations restrictions 
to prevent certain proposed niles from becoming final, or to prevent the implementation of particular final rules. See 
(continued...) 
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from the Executive In Need of Scrutiny (REINS) Act (H.R. 10 and S. 299, 112^'’ Congress) would 
(if enacted) generally require the enactment of a joint resolution of approval before any ‘'major 
rule'’ could take effect/ Specifically, the REINS Act would amend Chapter 8 of Title 5, United 
States Code, and in the new Section 802, would require that a joint resolution of approval be 
introduced within three session days or legislative days after a major rule is submitted to 
Congress. The bills also states that if a joint resolution of approval for a major rule is not enacted 
by the end of 90 session days or legislative days after such resolution is introduced, the rule shall 
be deemed not to be approved and shall not take effect. However, according to the new Section 
801 of Title 5, a major rule could take effect for 90 calendar days without such approval if the 
President detennines that it is necessary’ because of an imminent threat to health or safety or other 
emergency, for the enforcement of criminal laws, for national security, or to implement an 
international trade agreement. 

The REINS Act states that its purpose is "to increase accountability for and transparency in the 
federal regulatory’ process.’" It goes on to say that 

Section 1 of article I of the United States Constitution grants all legislative powers to 
Congress. Over lime, Congress has excessively delegated its corislilulional charge while 
failing to conduct appropriate oversight and retain accountability for the content of the laws 
it passes. By requiring a vote in Congress, the REINS Act will result in more carehilly 
drafted and detailed legislation, an improved regulatory^ process, and a legislative branch that 
is tmly accountable to the American people for the laws imposed upon them.® 

Comments Regarding the REINS Act 

Reactions to the REINS Act from non-governmental observers have been mixed. Several of these 
observ^ers have expressed support for the act. For example, an editorial in the Wall Street Journal 
stated tliat the legislation “would revolutionize government in practice and help restore the 
representative democracy the founders envisioned.”'’ Wayne Crews of the Competitive Enterprise 
Institute said major mles “are die ones costing $100 million amiually,” and said diat “reaffirming 
Congress’ accountability to voters for agencies’ most costly rules is a basic principle of good 
govemment .” "^' Phil Kerpen of Americans for Prosperity said that the REINS Act ‘1s the most 
important legislative effort to reform the regulatory process in Congress. At a Januaiy 24, 

2011, hearing held by the House Committee on the Judiciaiy 's Subcommittee on Courts, 


(...conliiuied) 

CRS Report RL 34354, Congressional Influence on Rulemaking and Regulation Through Appropriations Restrictions, 
by Curtis \V. Copeland. 

' As of Febmaiy 18, 2011, the REINS Act had been refeired to tlie House Judiciary Committee’s Subconunittee on 
Coiuts, Commercial and Administrative Law and the Senate Committee on Homeland Security and Goverimiental 
Affairs. 

® TT.R. 1 0, Section 2. Section 2 of S. 299 contains the same language, although separated into dilTerenl numbered 
paragraphs. 

“ Anonymous, ‘’’fhe Congressional Accountability Act," IVall Street Journal, January 14, 2011, p. A14. 

' Wayne Crews, "Tyranny of the UnelecLed; Congress Needs to Gel a Handle on Costly Rules,” Washington Times, 
October 12, 2010, p. H.l. Others liave made similar comments. For example, an editorial intheL^.s' T'egas Review- 
Journal ("Too Many Rules,” January 24, 2011, p. D9) slated that the REINS Act requires an up-or-down vole on 
"regulations likely to cost $ 1 00 million or more. . . .” 

Pliil Kerpin. "Regulatory Slate Needs More Tlian a Trim: First a Red-Tape Timeout Before Adding New- Restraints,” 
Washington Times, January 24, 201 1, p. B3. 
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Commercial and Administrative Law, Jonathan H. Adler, a professor of law at Case Western 
Resen-e University School of Law, said that the REINS Act ''offers a promising mechanism for 
discipliiiuig federal regiilator\’ agencies and enhancing Congressional accountability for federal 
regulations.”'" 

Otlier observ'crs, however, have expressed concerns about the legislation. For example, Sidney 
Shapiro of the Center for Progressive Reform said, 

The REINS Act would make Congress the final arbiter of all significant regulator}^ decisions. 

While superficially this may seem like a good idea - after all, Members of Congress are 
elected and regulators are not - the REINS Act would replace what is good about agency 
nilcmaking with what is bad about the legislative process. Neither Members of Congress nor 
their staffs arc likely to have surficicnt scientific, cngmccriiig and economic c.vpcrtisc 
regarding complex regulations. And, unlike agencies, Congress does not liave to liave good 
policy reasons for refusing to approve a regulation. Instead, the approv al process is likely to 
be nakedly political, reflecting the raw political power of special interests and the large 
campaign donations that they give.^^ 

Concerns hav'c also been raised regarding tlie constitutionality’ of tlie congressional approv'al 
process contemplated by the REINS Act, and the amount of time that it would take to approve all 
major rules each year. For example, at the above-mentioned January 24, 2011, hearing on the 
REIN S Act, Sally Katzen, a professor of law and fomicr Administrator of OIRA, raised several 
constitutional issues regarding the proposed legislation. Overall, she said that the REINS Act "is 
not well considered, it is not tailored to the problem it is attempting to solve, and it will inevitably 
have unintended but nonetheless significant adverse effects on the economy and society at large, 
including fundamentally changing our constitutional fonn of government. 


Methodology Used in This Report 

Tills report provides information on the types of "major mles” that may be subject to the REINS 
Act, if it is enacted. Specifically, the report identifies how many major mles have been issued in 
receut years, and which agencies have issued them. It also attempts to ideutify why OIRA 
considered certain rules published during calendar year 2010 to be major rules mider the CRA. 
Tlie Appendix to this report provides a chronological list of the major rules from 20 1 0, along 
with informatiou that GAO and the agencies provided on the economic effects of the rules. 

To determine the number of major rules that have been issued and which agencies issued them, 
CRS used the GAO database of rules submitted to the Comptroller General pursuant to the 
requirement in the CRA. That database (available at http://wvvw.gao. gov/fedrules/) allows users 
to identify- the number of mles that were published in the Federal Register by year and by cabinet 
department and withiu an "Indepeudent Agencies and Goverument Corporations” category-, and to 
determine which of tlie mles were considered ''major mles.” CRS considers the GAO database to 


‘‘ See http://Jiidiciarv-.hoiise.gOv/liearmgs/pdf/Adler0124201 1. pdf, p. 6. 

’’ Sidney Shapiro, ‘The REINS Act: The Latest Conservatives Plan to Gum Up the Regulatory Works,'' January 1 4, 
2011, available at http://wvvw.progressivereforni.org/CPlfl31og. cfm?idBlog=84h'5Ch'0B-E804-F8Dl- 
7197786456C5DC4F. 

' ' See littp://jtidiciar\-.house.gov/heariiigs/pdt7Kat7eii01 24201 I .pdf, p. 2. Sec also, Cheryl Bolen, '‘Congressional 
Approval of Major Rules Brings Paitisan Jabs at Oversicht Heaii[ig."BAT Daily Reporl for Execulives, Jaiuiarv 25. 
2010,p.A-21. ‘ 
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be one of the most authoritative and accessible sources of information regarding final rules and 
major final rules pursuant to the CRA. 

Because the CRA states that the OIRA Administrator is to determine which rules are to be 
considered “major,” CRS mitially contacted OIRA and 0MB officials, and asked for their 
assistance in determining why certahi rules published during calendar year 2010 were classified 
as “major rules. Although OIRA did not discuss exactly why particular rules were considered 
major, the current associate administrator of OIRA did prov ide information regarding the criteria 
that OIRA uses to make those determinations. For c.vamplc, he said that OIRA considers a rule 
“major” if any related economic effects (e g., compliance costs, regulator^' benefits, federal 
budgetary transfers, fees, or consumer spending) are expected to meet or exceed the $100 million 
threshold in any ycar.'° 

The previously mentioned GAO database provides links to GAO's major rule reports that 
summarize agencies’ compliance with certain ndcmaldng requirements. One section oftliosc 
reports summarizes the agencies’ cost -benefit analyses, to the extent that the agencies prepared 
such analyses. CRS used that information to analyze why the major rules appeared to be 
considered “major” under the CRA. When the hiformation in die GAO reports did not clearly 
indicate the reason (e g., because the agency did not prepare a cost-benefit analysis, or when the 
summary did not provide estimates of economic effects), CRS reviewed the preambles to the 
rules to determine why the rules appeared to be considered major.*’ The conclusions that CRS 
reached were based on the best available information, and were arrived at using the same general 
criteria that OIRA reportedly uses to make those determinations. Nev ertheless, the conclusions 
are only our informed assessments. For that reason, this report states that certain rules “appeared” 
to be major for certain reasons. 


Number of Major Rules and the Agencies That 
Issued Them 

The previously mentioned Wall Street Journal editorial stated that the number of major rules 
issued by federal agencies had increased substantially during the Barack Obama Administration 
from an average of between 30 and 40 mles per year during tlie previous 25 years to 59 in 2009 
and 62 in 2010.'’^ Susan Dudley, director of the George Washington University Regulatory Policy 
Center and former Administrator of OIRA, wrote that die Obama Admiiiistration had issued an 
average of 66 major mles per year during its first two years in office, compared to 47 and 48 
major mles per year during the Clinton Administration and the Bush Administration, 
respectively.^^ Other observers have offered different counts for the number of major rules issued 
in recent years. 


E-mails of Janiiaw 26, 2011, and Eebmaiy-’ 1, 2011, to the deputy administrator of OllEA., and an official in the OMB 
Office of Ihe General Counsel. 

Telephone conversation with Michael Filzpalrick, associate adminislralor of OIRA, February 18, 201 1. 

‘ ' According to the Office of the Federal Register, tlie preamble to a final rule contains information about the basis and 
purpose of the rule, but does not include the regulatory text. For more information, see the Federal Register Document 
Drafting Handbook, at hUp://vvvvw.archives.gov/rederal-regisler/\vrile/liandbook/chapLer-2.pdr, p. 2-6. 

“The Congressional Accountability Act,” Wall Street Journal, January 14, 2011, p. A14. 

Susan E. Dudley, ‘T^esident Obama' s Executive Oidei” Improving Regulation and Regulatory Review,” Januaiy 1 8, 
(continued,.,) 
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CRS is not aware of any data on the number of major final rules published prior to March 1996, 
when the CRA was enacted."^ As Table 1 below indicates, however, GAO’s database of rules 
submitted to the Comptroller General shows that in 9 of the 14 Rill calendar years since the CRA 
was enacted, federal agencies published between 50 and 70 major rules. The agencies issued 76 
major rules in 1998 and 77 major rules in 2000. The number of major rules issued during a single 
calendar year first exceeded 80 in 2008 (the last full year of the George W. Bush Administration), 
when 95 ina.jor rules were published. Tn calendar year 2009, the first calendar year of the Obama 
Administration, federal agencies issued 84 major final rules. However, 1 1 of those 84 rules were 
actually issued in early January 2009, during final days of the Bush Administration.*'^ During 
calendar year 2010, federal agencies published 100 major final rules. 


(...contiiiucd) 

2011, available at littp://w'vw.iegiilatoiystiidies.g\\ai.edu/iinages/comineiitaiy7201 101 18_reg_eo.pdf These numbers 
have also been cited by otliers in congressional testimony. See testimony of Thomas M. Sullivan before the 
Subcoimnittee on the Courts. Conunercial and Administrative Law. House Coimiiittee on tlie Judiciar\', Febniaiy' 1 0. 
201 I, p. 6, available at hllpiZ/judiciary. house. gov7hearings/pdr/SLillivan021 0201 1 .pdf 

For example, in testimony before die House Committee on Oversight and Govermnent Reform on February 10, 2011, 
.Tames Galluso, Senior Research Fellow- in Regulatorv Policy for the Heritage Foundation, slated dial 'T.asl year. . . the 
number and cost of new-' regulations imposed by federal agencies reached imprecedented levels."’ He also said dial 
federal agencies had issued 43 maior rules during FY20 1 0 that were “increasing regulatory burdens.” See 
http://oversight.house.gov/images/stories/Other_Docimients/'restimony_-_Gattuso_201 l_0210.pdf to view-' a copy of 
this testimony. The statements were referenced to a study by Mr. Gattuso and two co-authors enlilled ‘‘Red Tape 
Rising: Obama’s Tonent of New Regulations,” available at http://w'V\w.heiitage.org/researcli/reports/2010/10/red-tape- 
rising-obamas-torrcnt-of-nc\v-rcgulation. GAO’s database indicates that federal agencies issued 104 major rules during 
T'Y2010. 

The definition of a ’‘major inle” in the CRA was taken from Executive Order 12291, wliich was abolished when 
Executive Order 12866 was issued in September 1993. Data from the Regidatory Information Service Center (at 
hLLp://ww-W'.reginro.gov) indicates that OTRA reviewed an average of 67 ‘‘economicallv significant” or “major” 
regulalory actions per vear from 1 982 through 1 996, bul that aveTage includes both proposed and final rules. 

Of the 16 major ndcs that were published in the Federal Register during .laiiuary 2009, the GAO database indicates 
that 1 1 of them were published on or before .Tanuary 2 1 , 2009. Although President Obama wus sworn into office on 
Januaiy 20, 2009, tlie rules tliat w'ere published on January 21 (including one major rule) had already been submitted to 
the Office of the Federal Register. 
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Table I. Number of Final Rules and Major Final Rules by Calendar Year: 1997-2010 


Calendar Year 

Number of Final Rules 

Number of 

Major Final Rules 

1997 

3,960 

61 

1998 

4,420 

76 

1999 

4,373 

51 

2000 

4,1 13 

77 

2001 

3,454 

70 

2002 

3,608 

51 

2003 

3,785 

50 

2004 

3,703 

66 

2005 

3,352 

56 

2006 

3,083 

56 

2007 

2,971 

61 

2008 

3,1 17 

95 

2009 

3,492 

84 

2010 

3,271 

100 


Source: GAO rules database, available at http://www.gao.gov/fedrules/, as of February 1 5, 20 1 I . 

Another way to discuss die GAO data on major rules is by comparing time periods during recent 
administrations. The results vciry’ depending on which time periods are chosen. For example, see 
the following: 

• During the last full year of the Bush Administration (from January 22, 2008, 
dirough January 21, 2009), federal agencies published 102 major rules. During 
the first full year of the Obama Administration (from January 22, 2009, through 
January^ 21, 2010), federal ageucies published 79 major rules. 

• During tlic last two full years of the Bush Administration (from January^ 22, 2007, 
through January 21, 2009), federal agencies published 168 major rules. During 
the first two full years of the Obama Administration (from January^ 22, 2009, 
tlirough January' 21, 2011), federal agencies published 175 major mles. 

• During the first full year of the Bush Administration (from January' 22, 200 1 , 
dirough January 21, 2002), federal agencies published 54 major rules. During the 
first full year of the Obama Administration (from January 22, 2009, through 
January^ 21, 2010), federal agencies published 79 major rules. 

• During tlie first two flill years of the Bush Administration (from January 22, 

200 1 , through January^ 2 1 , 2003), federal agencies published 1 03 major rules. 

During the first two full years of the Obama Administration (from January' 22, 

2009, dirough January 21, 2011), federal agencies published 175 major rules. 

Table 1 also indicates that tlie number of major rules issued in a particular year is not strongly 
correlated with the number of final rules that were issued during the year. For example, in 1 999, 
federal agencies published 4,373 final rules (the second largest number of rules during the 14 full 
calendar years since the enactment of the CRA), but only 5 1 major mles (the second lowest 
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number of major rules during this period). The years with the largest number of major rules (2008 
and 2010) were also years in which the total number of final rules issued was relatively low. 


Agencies Issuing Major Rules 

Table 2 below shows the number of final rules and major final rules by cabinet department and 
agency from 2004 through 2010. (The starting point of 2004 was selected because that was the 
first fill year that the Departinent of Homeland Security was in existence, and goveminent 
organization has been relatively stable since that date.) The table indicates that the number of 
rules and major rules issued has varied considerably by department and agency, and that the 
number of final rules that an agency issues is not necessarily an indication of how many major 
rules the agency will issue. For example, although the Departinent of Commerce published more 
than 2,000 final rules during this period, only 6 of those rules (0.2%) w ere considered “major.’’’ In 
contrast, the Department of Health and Human Sendees (HHS) issued 627 final mles from 2004 
through 2010, of which 144 (23%) were considered major rules. 


Table 2. Number of Final Rules and Major Final Rules by Department or Agency: 
Calendar Years 2004-2010 


Department/Agency 

Number of Final Rules 

Number of Major Final Rules 

Agriculture (USDA) 

1,266 

49 

Commerce (DOC) 

2,144 

6 

Defense (DOD) 

662 

15 

Education (ED) 

142 

16 

Energy (DOE) 

192 

17 

Health and Human Services (HHS) 

627 

144 

Homeland Security (DHS) 

4,938 

20 

Housing and Urban Development 
(HUD) 

151 

6 

Interior (DOI) 

540 

49 

Justice (DOJ) 

145 

6 

Labor (DOL) 

180 

17 

State (DOS) 

100 

2 

Treasury (TREAS) 

693 

8 

Transportation (DOT) 

5,658 

31 

Veterans Affairs (DVA) 

157 

6 

Environmental Protection Agency 
(EPA) 

3,1 19 

40 

Federal Communications 

Commission (FCC) 

759 

14 

Federal Reserve System (FRS) 

70 

15 

Nuclear Regulatory Commission 
(NRC) 

126 

9 
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Department/Agency 

Number of Final Rules 

Number of Major Final Rules 

Other Independent Agencies and 
Government Corporations 

1,190 

14 

Total 

23.003 

518 


Source: GAO rules dacabase, available at htcp://www.gao.gov/fedrules/, as of February 1 5, 20 1 I . 

Note: Agencies in the “Other Independent Agencies and Government Corporations” grouping include the 
Federal Deposit Insurance Corporation, the General Services Administration, and the Social Security 
Administration. DOD rules include those that GAO reports separately for the Department of the Air Force and 
the Department of the Army, 

Rules Appear to Be "Major" for a Variety of Reasons 

As noted earlier in this report the CRA generally defines a '‘major rule" as one that OIRA 
concludes "has resulted in or is likely to result in (A) an annual effect on the economy of 
$100,000,000 or more; (B) a major increase in costs or prices for consumers, individual 
industries, Federal, State, or local government agencies, or geograplhc regions; or (C) significant 
adverse effects on competition, employment, investment, productivity, innovation, or on the 
ability of United States-based enterprises to compete with foreign-based enterprises in domestic 
and export markets.” Within the first of tlicse three definitional categories, 0MB reports, agency 
mles, and the current OIRA associate administrator indicate tliat a rule may have a $100 million 
annual “effect ou the economy” iu any of several ways.^’ For example, if a rule is expected to 
have $100 million in compliance costs in any one year, it would likely be considered a “major” 
mle. If a rule is expected to produce economic benefits in any one year that are valued at $ 1 00 
million, that rule would also likely be considered "major.” Other rules that increase or reduce 
federal grants, subsidies, or other types of “transfer” payments by at least $100 million in any 
year, or mles that increase federal fees or other revenues by at least $1 00 million in a year, would 
also appear to meet this definition of a major mle. Also, if a mle is expected to >neld a $1 00 
million “consumer surplus” during a year by triggering consumer spending, it would also appear 
to be a "major mle.” 

Table 3 below takes the 100 major rules that were published during calendar year 2010 and, using 
information in GAO’s reports on the major mles and information intlie preambles to the mles 
themselves, illustrates which of the various definitions of a “major mle” appear to be applicable 
to them (i.e., why tlie rules were considered “major”). The table divides die category of “$100 
million annual effect on the economy” into five subcategories (compliance costs, regulator)^ 
benefits, transfers, consumer surplus, and fees and revenues). Tn some cases, more than one 
category or subcategory applies to a single rule. For example, if a rule was expected to result in at 
least $100 million in annual compliance costs and was also expected to result in at least $100 
million in annual benefits, then both subcategories would appear to apply. Therefore, the number 
of explanations provided overall (and sometimes by agency) exceeds the number of mles issued. 


See, for example, OMirs 2010 Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded 
Mandates on State, Local, and Tribal Entities, available at littp://wvv\v. wliitehouse.gov/sites/defaiilt/files/omb/ 
legislaLive/reporLs/2010_Benefil_CosL_Report.pdf. On p. 10 of that report, OMD staled that certain rules were 
considered major rules “primarily due to their impact on die economy (i.e., estimated benefits or costs were in excess of 
$ 1 00 million in at least one year).” The report also indicated tliat other mles were considered major because of federal 
and non-federal transfers, consumer suipluses (also refened to as “consumer ivelfaie increase"’), and iion-monetized 
impacts. WiQiin the category of “transfer rules” were rules setting fees If om program beneficiaries. 
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However, if a rule appeared to be major because it had SlOO million or more in annual 
compliance costs, CRS did not cilso code it as having a "major*' increase in costs or prices. 


Table 3. Why Rules Appeared to be ^^Major” by Agency: Calendar Year 2010 
$ 1 00 Million Annual Effect on the Economy Due to... 


Major 


Agency 
(Number of 
Major Rules) 

Regulatory 

Costs 

Regulatory 

Benefits 

Transfers 

Consumer 

Surplus 

Fees and 
Revenues 

Increase In 
Costs/ 
Prices 

USDA (6) 

- 

- 

5 

- 

- 

1 

DOD (4) 

— 

— 

4 

— 

— 

— 

ED (5) 

1 

— 

4 

— 

— 

— 

DOE (4) 

2 

3 

1 

— 

— 

— 

HHS (21) 

6 

2 

16 

— 

— 

— 

DHS (3) 

— 

— 

1 

— 

2 

— 

HUD (1) 

— 

1 

— 

— 

— 

— 

DOI (7) 

1 

1 

— 

6 

— 

— 

DOJ (3) 

2 

3 

- 

- 

- 

- 

DOL (3) 

2 

2 

— 

— 

— 

1 

DOS (1) 

— 

— 

— 

— 

1 

— 

DOT (4) 

4 

4 

— 

— 

— 

— 

TREAS (3) 

— 

2 

— 

— 

— 

1 

DVA (2) 

— 

— 

2 

— 

— 

— 

CPSC (1) 

1 

— 

— 

— 

— 

— 

EPA (8) 

7 

8 

— 

— 

— 

— 

FRS (5) 

— 

1 

— 

— 

— 

4 

NRC (1) 

— 

— 

— 

— 

1 

— 

SEC (9) 

2 

1 

- 

- 

- 

6 

TREAS/ DOU 
HHS (6) 

— 

— 

4 

— 

— 

3 

TREAS/ FRS/ 
FDIC (1) 

— 

— 

— 

— 

— 

1 

FRS/ FTC (1) 

1 

- 

- 

- 

- 

- 

EPA/ DOT (1) 

1 

1 

- 

- 

- 

- 

Total (100) 

30 

29 

37 

6 

4 

17 


Source: CRS, based on information in GAO's major rule reports and the rules themselves. 

Notes: A rule may appear to be “major" for more than one reason (e.g., annual regulatory costs and benefits 
are each expected to exceed $ 1 00 million). Therefore, the number of rules issued by an agency may be less than 
the number of explanations provided. Agencies are presented first by cabinet department, then by independent 
agency, and finally by groups of agencies that issued certain rules. Agency abbreviations not previously identified 
are CPSC {Consumer Product Safety Commission), FDIC (Federal Deposit Insurance Corporation), and FTC 
(Federal Trade Commission). 
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Kigure I bclo\N indicates hou man> mics were associated w ith each category (or categories) of 
evpianation. As the figure shows. 37 of the rules appeared to be "major" onl\ because the> w ore 
expected to produce $1011 million in costs. $100 million in benefits, or both: 34 of the rules 
appeared to onl\ involt c some t> pc of transfer (23 were increased transfers. 7 were decreased 
transfers, and 4 were non-fcderal transfers); 16 rules appeared to be major onl\ because the\ were 
expected to result in increased costs or prices (but not at or above the $ I tH) million threshold): 6 
rules appeared to only involve "consumer suqthis” issues; 4 rules appeared to only involve 
changes to fee structures, and 3 rules appeared to be major for multiple reasons 


Figure (.The 100 Major Rules in Calendar Year 20 10 Appear to Be "Major” fora 

Variety of Reasons 



Source: CRS, based on information in GAO’s maj|or rule reports and the rules themselves. 


Transfer Rules, Fee Rules, and Consumer Surplus Rules 

As Table 3 and Figure I illustrate, the IDO major rules Dial were issued during calendar y ear 
2010 appeared to have been considered "major" for a variety of reasons. Most of these rules 
appeared to be major because tliey were expected to have a $100 million annual "effect on the 
economy." but those effects sometimes seemed not directly related to expected regulatory 
compliance costs or the expected benefits of the rules. 
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Transfer Rules 

For example, 37 of the 100 rules appeared to be '‘major’ at least in part because they involved 
transfers of funds from one partv' to another party, most commonly the transfer of federal funds to 
the recipients of those funds (eg., grants, food stamps, Medicare or Medicaid funds, special pay 
for members of the military, and crop payments).'''^ 

Increased Federal Transfers 

Tn 23 of these transfer rules, the federal transfer payments appeared to be increasing. For 
example, see the following: 

• A Januaiy^ 25, 2010, DOE rule on ‘'Wcathcrization Assistance Program for Lovv- 
Incomc Persons” reduced the procedural burdens on evaluatmg applications from 
buildings that are part of HUD assisted and public housing programs, the Federal 
Low Income Housing Tax Credit Program, and die USDA Rural Development 
Program. DOE indicated tliat the $5 billion in grants pro^’ided under tliis program 
by the American Recovery’ and Reinvestment Act of 2009 (P.L. 111-5) made the 
rule a major rule, and “constitute transfer payments, meaning that they do not 
represent a change in die total resources available to society.”"' 

• A January 29, 2010, USDA Food and Nutrition Service rule established new 
eligibility and certification requirements for the receipt of food stamps. USDA 
said that it expects this rule to simplify program administration, allow states 
greater flexibility’, and provide enhanced access to eligible populations. The 
agency estimated that the total transfer costs to the government of this rule w ould 
be $2,669 billion in FY2010 and $13,541 billion during the five-year period from 
FY2010 through FY2014.-" 

• A March 12, 2010, mle issued by the Office of Innovation and Improvement 
witliin ED established priorities, requirements, definitions, and selection criteria 
under the Investing in Innovation Fund, which provides funding support to local 
educational agencies (EEAs) and nonprofit organizations in a partnership with 
one or more EEAs or a consortium of schools with a record of improving student 
achievement and attainment. ED estimated that the final rule w’ould result in 


ThirLy-foLir of the rules appeared Lo be '‘maior’' only because of transfers, and three rules involved transfers and one 
other category of explanation. OMB's 2010 Report to Congress on the Benefits and Costs of federal Regulations and 
Unfunded Mandates on State, Local, and Tribal Entities notes (on p. 21 ) that transfer rtiles "may impose real costs on 
society to the extent that they cause people to change behavior, either by directly prohibiting or mandating certain 
activities, or, more often, by altering irrices and costs, the costs resulting from these behavior changes are referred to as 
' deadweiglit loss’ associated with the transfer." 

U.S. Department of Energy, '‘Weatherization Assistance Program for Low-Income Persons,'" 75 Federal Register 
3847, January 25, 2010. DOE stated (p. 3854) tliat tire S5 billiou in grants for tire weatherization program ''at a level 
greater than S 1 00 million makes this rulemaking economically significant under [Executive Order 1 2866].’" As noted 
later in tlris report, tire definition a “major nile” in tire C1L\ is shglitly broader tlianthe defmition of “economically 
signiticanf " in the executive order. DOE also indicated (on p. 3856) that the rule was “major"' under the CRA. 

U.S. Department of Agriculture, Food and Nutrition Service, "Food Stamp Program: Eligibility and Certification 
Provisions of the Farm Security and Rural Investment Act of 2002: Final Rule.” 75 Federal Register A9\\. January 29. 
2010 . 
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associated "annual monetized transfers'' of $643 million per year from the federal 
government to LEAs and nonprofit organizations."^ 

• An April 1 6, 2010, DOD rule provided for retroactive stop loss special pay to 
members of the mihtar}’ seivice as authorized and appropriated in the 
Supplemental Appropriations Act, 2009 (Section 3 1 0 of P.L. 1 11-32). Although 
DOD did not provide a cost-benefit analysis with the final rule, in the preamble 
to the rule the department stated that the rule would have a $100 million annual 
impact on die economy in that the “Supplemental Appropriations Act, 2009 
appropriated $534,400,000 to die Department of Defense, to remain available for 
obligation until expended.''"’^ 

• A July 22, 2010, rule issued by die Centers for Medicare and Medicaid Services 
(CMS) within HHS announced the annual update to the hospice wage index for 
FY2011 and continued the phase out of the wage index budget neutrality 
adjustment factor. As a result, CMS estimated that total federal hospice payments 
would increase by $220 niillion in f Y2010.‘^ 

• A July 30, 2010, rule issued by the Office of Consumer Information and 
Insurance Oversight (OCllO) within HHS impleniented Section 1101 of the 
Patient Protection and Affordable Care Act of 2010 (PPACA, P.L. 1 11-148, 

March 23, 2010), which required HHS to establish, either directly or through 
contracts with states or nonprofit entities, a tcniporary high-risk health insurance 
pool program to provide affordable health insurance cov'erage to imiiisured 
individuals with pre-existing conditions. OCTTO estimated that the annual 
reporting and recordkeeping costs would be less than $2 million, but said diat $5 
billion in federal funds would be transferred from the Secretary' to contractors to 
aid in administering the program from July 1 , 20 1 0, to December 3 1 , 20 13.'" 

• An August 3 1, 2010, DVA rule amended the department's adjudication 
regulations to implement the decision of the Secretary of Veterans Affairs that 
there is a positive association between exposure to certain herbicides and the 
subsequent development of hairy cell leukemia and other chronic B-cell 
leukemias, Parkinson’s disease, and ischemic heart disease. DVA estimated that 
the total cost for this rulemaking (primarily retroactive and ongoing benefits 
payments) to be $13.6 billion during FY2010, $25.3 billion for 5 years, and $42.2 
billion over 10 years. 


U.S. Depailinent of Education, Otiice of Emovation and Enprovement, 'Eivesting hi Emovation Fund: Final Rule 
and Notice," 75 Federal Register 1200.% March 12, 2010. 

U.S. Department of Defense, Office of tlie Secretary, ‘'Retroactive Stop Loss Special Pay Compensation," 75 
Federal Register 1 9878, April 1 6, 201 0. For more information on the slop loss special j'lay program, see 
hLLp://vvW'\v. defense. gov7homc/rcalurcs/201 0/071 0_stoploss/. 

U.S. Depaitment of Healtli and Human Services, “Medicare Progi'ain: Hospice Wage Eidex for Fiscal Year 201 1: 
Notice," 15 Federal Register 42943, July 22,2010. 

U.S. Department of Health and Human Services, Office of Consimier Information and Eisurance Oversight, “Pre- 
Existing Condition Eism'ance Plan Program," 75 Federal Register 450 1 3, July 30, 20 1 0. 

U.S. Department of Veterans Affairs, '‘Diseases Associated With Exposure to Certain Herbicide Agents (Hairy’ Cell 
Leukemia and Other Chionic B-Cell Leukemias, Paikuison’s Disease and Ischemic Heait Disease)," 75 Federal 
Register 53202, August 31, 2010. 


Congressional Research Sendee 


12 



27 


REINS Act: Nimiher and Types of "Major Rules" in Recent Years 


• An October 25, 20 1 0, rule issued by the Farm Ser\nce Agency (FSA) within 
USDA provided emergency assistance to reestablish the purchasing of rice, 
cotton, soybeans, and sweet potatoes in specified counties for which a disaster 
designation was issued based on excessive moistnre and related conditions for 
the 2009 crop year. The rule specified the eligibility requirements, payment 
calculations, and application procedures for the Crop Assistance Program. FSA 
estimated that the total cost to the government for the program would be between 
$137 million and $543 million, depending on how many producers in disaster 
counties applied for payments. '^ 

One other mle appeared to be ‘’major’' because federal loans were expected to be converted into 
transfer payments (which we coded as a transfer increase). On Januaiy^ 19, 201 0, the Federal 
Emergency Management Agency (FEMA) within DHS published a rule that amended the 
agency’s Special Comninnity Disaster Loan (CDL) Program regulations to establish procedures 
and requirements for Special CDL cancellations. The cancellations were autliorized by Section 
4502(a) of the U.S. Troop Readiness, Veterans’ Care, Katrina Recover}^, and Iraq Accountability 
Appropriations Act, 2007 (P.L. 110-128). The Special CDL Program and tlie cancellation 
provisions applied to commnnities in the Gulf Coast region who received Special CDLs 
following Hurricanes Katrina and Rita. FEMA estimated that up to $ 1 .3 billion in loans, interest, 
and costs could be forgiven under this effort.’'^ 

Decreased Federal Transfers 

Nine other major rules appeared to be ’'major” at least in part because they were decreasing the 
amount of federal transfers provided. ’"^ For example, see the following: 

• An August 12, 2010, CMS rule impleniented a new prospective payment system 
for Medicare outpatient end-stage renal disease dialysis facilities, in compliance 
with the Medicare Improvements for Patients and Providers Act of 2008 (P.L. 

110-275). The rule also replaced the previous payment system and the 
methodologies for the reimbursement of separately billable outpatient end-stage 
renal disease services. CMS estimated that there would be an approximately $200 
million decrease in payments to all end-stage renal disease facilities for renal 
dialysis during calendar year 2011, compared to what die payments would have 
been that y'car m the absence of this rule.'' 

• An August 16, 2010, CMS rule revised die Medicare hospital inpatient 
prospective payment systems (IPPS) for operating and capital-related costs of 


U.S. Deparlmenl of Agriculture, Farm Service Agency, ‘‘Crop Assistance Program,’' 75 Federal Register 65423, 
October 25, 2010. 

U.S. Depailinent of Homeland Security, Federal Emergency Management Agency. ''Special Coimnunity Disaster 
I ,oans Program,’’ 75 Federal Register 2K()(), Januan' 1 9, 201 0. FKMA stated (p. 2S1 5) that althongh "the impact of the 
mle could be spread over multiple years as applications are received, processed, and loans cancelled, the total economic 
effects of a specific loan cancellation would occur once, rather than annually.” 

Seven of these rules appeared to be "major” only because of decreased transfers, and two otlier rules involved 
decreased transfers and one other category of explanation. 

U.S. Department of Healtli and Human Services, Centers for Medicare and Medicaid Services, "Medicare Program; 
End-Stage Renal Disease Prospective Payment System: Final Rule and Proposed Rule,” 75 Federal Register 49029. 
August 25, 2010. 
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acute care hospitals to implement changes arising from the agency's continuing 
experience with these systems, and to implement certain statutory' provisions. 

The rule also described tlie changes to the amoimts and factors used to determine 
the rates for Medicare acute care hospital inpatient ser\dces for operating costs 
and capital-related costs, and updated the rate-of-increase limits for certain 
hospitals excluded from the IPPS tliat are paid on a reasonable cost basis subject 
to these limits. Tn addition, the rule updated the pay ment policy and the annual 
payment rates for the Medicare prospective payment system (PPS) for inpatient 
hospital services provided by long-term care hospitals (LTCHs) and set fortli the 
changes to the payincnt rates, factors, and other pay ment rate policies under the 
LTCH PPS. CMS estimated that the final applicable percentage increase to the 
TPPS rates required by the statute, in conjunction with other final payment 
changes in die rule, would result in a $440 million decrease in FY2011 operating 
payments and an estimated $21 million decrease in FY2011 capital payments.''* 

• An October 1 5, 2010, DOD rule implemented Section 703 of tlie National 

Defense Authorization Act tor Fiscal Year 2008, which stated tliat, with respect to 
any prescription filled on or after the date of enactment, the TRICARE Retail 
Pharmacy Program shall be treated as an element of DOD for purposes of 
procurement of drugs by federal agencies imder 38 U.S.C. § 8126, to the extent 
necessary- to ensure pharmaceuticals paid for by DOD that are provided by 
network retail pharmacies to TRICARE beneficiaries are subject to Federal 
Ceiling Prices (FCPs). Section 8126 established FCPs for covered drugs 
(requiring a minimum 24% discount) procured by DOD and three other agencies 
from manufacturers. DOD estimated that the rule would result in cost reductions 
fi-om applying FCPs to the TRICARE Retail Pharmacy Network in FY2010 
through FY2015 of between $375 million and $560 million for Defense Health 
Program spending, and between $474 million and $707 million for Medicare- 
Eligible Retiree Healtli Care Fund spending.'^ 

N on-federal Transfers 

Five major niles appeared to be ’tnajor” not because of increases or decreases in the transfer of 
federal funds, but because they were (at least in part) expected to result in annual transfers of 
$100 million or more from one population group to another. '^ Four of the rules were jointly 
issued by the Internal Revenue Service (IRS) within the Department of the Treasury, the 
Employee Benefits Security’ Administration (EBSA) witliin the Department of Labor, and CMS 
within the Department of Health and Human Seixdces. For example, see the following: 


U.S. Department ofHealtli and Human Services, Centers for Medicare and Medicaid Services, "‘Medicare Program; 
Hospital Inpatient Piospective Pavineiit Systems for Acute Care Hospitals and the Loiig-Teiin Cai'e Hospital 
Prospective Payment System Changes and h'Y2()l 1 Rates; Provider AgreemenLs and Supplier Approvals; and Hospital 
Conditions of Participation for Rehabilitation and Respiratory Care Se^^’ices; Medicaid Pr ogram: Accreditation for 
Providers of Inpatient Psychiatric Services,” 15 Federal Register 50041, August 16, 2010. 

U.S. Department ofDefense, Office of tlie Secretary, “Civilian Health and Medical Program of the Uniformed 
Services (CHAMPUSyTRICART!: Inclusion of TRICARE Retail Pharmacy Program in Federal Procurement of 
Pharmaceuticals,"’ 75 Federal Register 6.'i383, October 1 5, 201 0. 

Pour of tliese rules appeared to be “major” only because of non- federal transfers, and one otliei' mle also involved 
another category of explanation. 
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• A Februaty 2, 2010, mle required parity between mental health or substance use 
disorder benefits and medical/surgical benefits with respect to financial 
requirements and treatment limitations under group health plans and health 
insurance coverage offered in connection with a group health plan. Tlie rule 
replaced regulations implementing the Mental Health Parity Act of 1996, and 
made conforming changes to reflect modifications to the act. The agencies said 
that the rule was considered "'major” because total health care premiums were 
expected to rise 0.4%, and that increase was considered a transfer from those 
individuals not using mental health and substance use disorder benefits to those 
who do. The agencies estimated that tliose imdiscounted transfers to be about 
$25.6 billion during the next 10 years. 

• A May 13, 2010, rule implemented the requirements for group health plans and 
health insurance issuers in the group and individual markets under provisions of 
the Patient Protection and Affordable Care Act regarding dependent coverage of 
children who have not reached age 26. Specifically, a plan or issuer tliat makes 
available dependent coverage of children was required to make such coverage 
available for children until attainment of 26 years of age. Tlie agencies estimated 
the 2011 to 2013 transfers associated with this rule at between $3.5 and $6.9 
billion, with the flinds mowng from individuals with family health insurance 
coverage who do not have dependents aged 19-25 to those individuals with 
family health insurance coverage that do have such dependents.^"’ 

One other rule issued by the Commodity Credit Corporation within USDA also appeared to be a 
major rule because of these kinds of non-federal transfers.'^^ 

"Consumer Surplus" Rules and Rules Establishing Fees 

Six of the 100 major rules appeared to be “major” because they were expected to trigger a certain 
type of economic activity by the public (termed a "consumer surplus”).^" All six of these rules 
were issued by DOFs Fish and Wildlife Service (FWS), and established hunting seasons and bag 
limits for certain types of migratory birds. For example, a September 23, 2010, FWS rule 


IJ.S. Department of the 'freasniy. Internal Revenue Service; Department of Labor, Employee Benefits Security 
Administration; Department of Health and Human Services, Centers for Medicaie and Medicaid Ser vices, ''Interim 
final Rules Under the Paul Wellstone and Pete Domenici Mental Healtli Parity and Addiction Equity Act of 2008," 15 
Federal Register 5409, February 2, 20 1 0. Discounted benefits or costs are sometimes referred to as ‘‘discounted present 
values/' or simply "present values.” and are used when the costs and the benefits of rules are expected to occur at 
different times. OMB Circular A-4 recommends that agencies use both a 7% and a 3% discount rate. The annual 
undiscounted transfer estimates ranged from $2.36 billion to $2.81 billion per year. 

U.S. Depaitment of the Treasuiy. Intenial Revenue Seiv’ice; Depamnent of Labor, Employee Benefits Secuiity 
Administration; Dq^artnient of Health and Human Services, Centers for Medicare and Medicaid Services, "(Iroup 
Health Plans and Healtli insumnee Issuers Relating to Dependent Coverage of Cliildien to Age 26 Under the Patient 
Protection and Affordable Care Act,” 75 Federal Register 27121, May 1 A 2010. 

IJ.S. Department of Agriculture, Commodity Credit Corporation, "Conservation Reserve Program,” 75 Federal 
Register 44061 , .Tulv 28, 20 1 0. According to the GAO maiorrule report, certain provisions in the rule would ‘‘largely 
substitute one [conservation reserve program] participant for another, or one practice for another, leading in a shift in 
costs and benefits to different participants and practices, but little net cost or benefit for the [commodity reserve 
program] as a whole.” 

111 this case, tlie consumer suiplus is an estimate of tlie amount individuals are willing to pay to hunt wuterfowl and 
other types of migratory birds. 
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prescribed final late-season frameworks from which the states could select season dates, limits, 
and other options for the 2010-2011 migrator} bird hunting seasons '*' Based on an economic 
analysis prepared for an earlier season, FWS estimated that the rule would result in a consumer 
surplus of betw'een $205 million and $270 million. The other five FWS rules had similar 
consumer surplus estimates.'*'* 

Four other rules appeared to be considered “major” because they established fee structures that 
were intended to fund certain govermnent operations. For example, see the following: 

• A June 16, 2010, NRC rule amended the licensing, inspection, and annual fees 
charged to the agency's applicants and licensees. NRC said it viewed these 
amendments as uecessarv' to implement the Omnibus Budget Reconciliation Act 
of 1990, as amended (42 U.S.C. § 2214), which the agency said generally 
requires the NRC to recover through fees approximately 90% of its budget 
authority in FY2010. NRC determined that its required fee recovery amount for 
FY2010 was appro.ximately $912.2 million and that, after accounting for billing 
adjustments, the total amount to be billed as fees was approximately $911.1 
million.^* 

• A June 28, 2010, Department of State rule adjusted tlic Schedule of Fees for 
Consular Services based on an independent cost of service study's findings that 
the United States wns not fully covering its costs for providing these sendees 
imder the previous fee structure. The department said that it's primaiy objective 
was to ensure that fees for consular services reflected the costs to the United 
States of providing the services to the extent possible. Among other things, the 
rule increased the Passport Book Application Services fee (for applicants age 16 
and older) from $55 to $70, which was expected to produce additional fees of 
about $138 million. An increase in the Passport Book Security Surcharge from 
$20 to $40 was expected to generate additional fees of nearly $239 million.* 

• A September 24, 2010, DJTS rule adjusted the fee schedule for the U.S. 

Citizenship and Immigration Sendees to fully recover costs and maintain 
adequate serv ice. DHS said drat the rule would provide it widi an average of 
$209 million in FY20 10 and FY20 1 1 amiual fee revenue over die fee revenue 
that would have been collected under the previous fee structure. DHS said that 
the increased revenue would be used to fund the full cost of processing 
immigradon benefit applications and associated support benefits, providing 
similar benefits to asylum and refugee applicants, and providing similar benefits 
to others at no charge.'** 


U.S. Department of the Interior, Fish and Wildlife Department, “Migratory Bird TTunting: Final Frameworks for 
T,alc-Scason Migralory Bird Hunling Regulations,’' 75 Federal Register 58249, Sq'jLcmbcr 23, 20 1 0. 

The REINS Act states that "'any nile tliat establishes, modifies, opens, closes, or conducts a regulatory' program for a 
commercial, recreational, or subsistence activity* related to hunting, fisliing, or camping. . . shall take effect at such time 
as the Federal agency promulgating the nile detennines.” Therefore, it appears tliat these migiatoiy bird hmiting rules 
w ould not be subject to congressional approval procedures before being allow-ed to lake effect. 

U.S. Nuclear Reaulatory Conuuission. ’'Revision of Fee Schedules: Fee Recovery for FY 2010.’’ 75 Federal Register 
34219. June 16. 20l0 

U.S. Department of State, "Schedule of Fees for Consular Services, Dci'^artmcnt of State and Overseas F.mbassics 
and Consulates," 75 Federal Register 36522, .lime 28, 2010. 

''' U.S. Depaitment of Homeland Security, U.S. Citizensliip and hmnigiation Sendees, "U.S. Citizensliip and 
(continued...) 
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Expected Compliance Costs, Regulatory Benefits, or Both 

Executive Order 12866 requires covered agencies (Cabinet departments and independent 
agencies, but not independent regulatorx' agencies) to prepare a cost-benefit analysis for any rule 
that is expected to be "economically significant.”^^ According to 0MB, the definition of an 
'’economically significant” mlc in the executive order is somewhat narrower than the definition of 
a ‘‘major rule” under the CRA(e.g., a $100 million annual “effect on the economy”).’^'^ Also, 
Section 1 of the executive order states that 

Costs and benefits shall be understood to include both quantifiable measures (to the fiillest 
extent that these can be usefully estimated) and qualitative measures of costs and benefits 
that are difficult to quantily, but ne\ertheless essential to consider. Further, in choosing 
among alternative regulatory^ approaches, agencies should select those approaches that 
maximize net benefits (including potential economic, em iromnental. public liealtli and 
safety, and other advantages; distributive impacts; and equity), unless a statute requires 
another regulatory approach. 

Tliirty-nine of the 1 00 major rules that were published during calendar year 1 999 appeared to be 
“major” at least in part because they were expected to result in at least $100 million in annual 
compliance costs, $100 million in annual benefits, or both.''’’ (Thirty of the rules were expected to 
have regulatory' costs of at least $ 1 00 million, and 29 mles were expected to have regulatory 
benefits of at least $100 million.) In 20 of the 39 rules, estimated costs and benefits were both 
expected to exceed $100 million. In the 19 other major rules, the agencies did not provide a 
monetary estimate of either annual costs or benefits, orthose estimates were less than $100 
million. 

In almost all of the rules in which both benefits and costs were estimated and monetized, the 
agencies' average or central estimates of regulatory benefits were larger dian dieir av erage or 
central estimates of compliance costs. However, in some of these cases, die ranges of estimated 
benefits and costs overlapped, or could overlap. Therefore, while these mles appeared likely to 
produce net benefits, it is theoretically possible that the costs of the rules could exceed the 
benefits (assuming die agencies' estimates of the range of costs and benefits are accurate). For 
example, seethe following: 

• A February^ 9, 2010, rule issued by the Environmental Protecdon Agency (EPA) 
revised the primary' nitrogen dioxide national ambient air quality standards. The 
mlc established a new 1-hour standard at a level of 100 parts per billion, and 


(...coiUinued) 

Tinmigration Services Fee Schedule,” 75 Federal Register 5896 1 , September 24, 20 1 0. 

Executive Order 12866, ‘'Regulatoiy' Plamiing and Review,” 58 Federal Register 51735, October 4, 1993. 

Section 3(t)(l) of the executive order defines an economically significant lule as one tliat may ‘’have an aiuiual effect 
on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, tlie enviromnent, public health or safety, or State, local, or hibal govenuneiits or 
commmiities.” In its guidance on the ClEA., OMB said that the mam difference between “economically significant” and 
“major” rules is that some rules may be captured bv the CRA definition that are not considered “economicallv 
signiticanf ’ imder E012866, “notably diose rules tliat w'ould have a significant adverse effect on the abihty of United 
Slates-based enlerprises to compete with foreign-based enterprises in domestic imd e.xport markets.” See 
hLtp://vvw\v.vvhiLehouse.gov7sites/derault/files/omb/assels/iTiemoranda_201 0/m99-l 3.pdf 

Tliiity-seven of the mles appealed to be “major” only because of such costs and/or benefits, and tv\'o other mles also 
involved one other category of e.xplanation. 
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established requirements for a nitrogen dioxide monitoring network that will 
include monitors at locations where maximum nitrogen dioxide concentrations 
arc expected. Nevertheless, EPA estimated that the cost of tlie mle in the year 
2020 would be between $270 million and $510 million (in 2006 dollars), and the 
estimated benefits that year would be between $120 million and $580 million (in 
2006 dollars). Therefore, EPA said tlie rule could result in either positive or 
negative net benefits. '' 

• AMarch 3, 2010, EPArule promulgated national emission standards for 
hazardous air pollutants for certain existing stationaiy compression ignition 
reciprocating internal combustion engines. The rule also promulgated national air 
standards for hazardous air pollutants for certain existing non-emergency 
stationary' compression ignition engines. EPA estimated the total national capital 
cost for the final mle to be $744 million, with a total national annual cost of $373 
million in 2013. EPA estimated the monetized benefits of the mle to be between 
$850 mi llion and $2.3 billion in 2013 Therefore, if $478 million or more of die 
expected capital costs occur in 2013, the total estimated costs of the mle in tliat 
year would exceed the low'est estimated benefits. 

• A May 28, 2010, mle issued by the Federal Aviation Administration (FAA) 

w ithin DOT amended the agency’s regulations by adding equipage requirements 
and performance standards for Automatic Dependent Surv^eillance-Broadcast 
(ADS-B) Out avionics on aircraft operating in Classes A, B, and C airspace, as 
w'ell as certain other specified classes of airspace w'ithin the U.S. National 
Airspace System. FAA said that the rule facilitated the use of ADS-B for aircraft 
surveillance by FAA and DOD air traffic controllers to safely and efficiently 
accommodate aircraft operations and the expected increase in demand for air 
transportation. The agency estimated that the undiscounted quantified benefits of 
the final rule ranged from $6.8 billion to $8.5 billion, and estimated the 
imdiscounted incremental costs at between $3.3 billion and $7.0 billion.^'’ 
Therefore, although average expected benefits substantially exceeded average 
expected costs, the highest estimate of cost ($7.0 billion) w as slightly higher than 
tlie low'cst estimate of benefits ($6.8 billion). 

• A September 15, 2010, mle issued by the Civil Rights Division within DOJ 
revised the regulation that implements Title 11 of the Americans with Disabilities 
Act (ADA), relating to nondiscrimination on the basis of disability in state and 
local government sendees. The department reportedly issued this mle in order to 
adopt enforceable accessibility standards under the ADA that are consistent with 
the minimum guidelines and requirements issued by the Architectural and 
Transportation Barriers Compliance Board (Access Board), and to update or 


U.S. Environmental Protection Agency, "Trimaiy National Ambient Air Quality Standards for Nitrogen Dioxide/’ 75 
Federal Register 647.5, Hcbruaiv' 9, 2010. Although KFA prepared a cost-benefit analysis for the rule, KFA said tliat the 
Clean Aii' Act and judicial decisions 'make clear tliat tlie economic and technical feasibility of attaining ambient 
standards are not to be considered in selling or revising I’nalioiial ambient air quality sUmdards].” 

U.S. Environmental lYotection Agency, “National Emission Standards for Hazardous Air Folliitants for 
Reciprocating Internal Combustion Engines,” 75 Federal Register 9647, March 3, 20 1 0. 

U.S. Department of Transportation, Federal Aviation Administration, ‘'Automatic Dependent Surveillance — 
Broadcast (ADS-B) Out Perlbniiance Requirements To Support Air Traffic Control (ATC) Service.” 75 Federal 
Register 30159, May 28, 2010. 
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amend certain provisions of the Title II regulation so that they comport with the 
department's legal and practical experiences in enforcing the ADA since 1991. 

DOJ's estimate of compliance costs ranged from $12.8 billion to $25.8 billion, 
and the estimate of benefits ranged from $22.0 billion to $66,2 billion. Therefore, 
although average expected benefits substantially exceeded average expected 
costs, die highest estimate of cost ($25.8 billion) was higher than tlie lowest 
estimate of benefits ($22.0 billion). 

Net Benefits 

In 14 of the 20 mles with estimated annual regulatorv’ costs and benefits of at least $100 million, 
the agencies' lowest estimates of regulator}' benefits were larger than the highest estimated 
compliance costs. Therefore, assuming that the agencies' estimates of the range of costs and 
benefits were correct, the mles should produce positive net benefits. For example, see the 
following: 

• AMarch 9, 2010, DOE rule established energy conservation standards for small 
electric motors. The department estimated tliat die annualized costs of this rule 
would be about $264 million per year. DOE estimated a range of possible values 
for the total monetar}' benefits of this final mle from $867.5 million to about 
$1.36 billion. ' 

• A March 19, 2010, rule issued by the Food and Dmg Administration (FDA) 
within HHS was identical to the provisions of the final rule on cigarettes and 
smokeless tobacco published by FDA in 1996, with certain required exceptions. 

The mle prohibited the sale of cigarettes and smokeless tobacco to individuals 
under the age of 18 and imposed specific marketing, labeling, and advertising 
requirements. Although FDA did not include a cost-benefit analysis in the 2010 
mle, in the 1996 mle, tlie agency said that the mle could prevent 60,000 early 
deaths. The monetaiy^ value of these and other health benefits w'as estimated to be 
between $9.2 billion and $43 billion per year. FDA estimated the rule’s overall 
compliance costs at from $174 million to $187 million in one-time costs, and 
from $149 million to $185 million in annual operating costs. Therefore, even if 
the highest estimated one-time costs occurred in the same year as the highest 
estimated annual operating costs, die total would still be less than die lowest 
estimated benefits for that year. 

• An April 5, 2010, mle issued by the Federal Motor Carrier Safety Administration 
(FMSCA) within DOT incorporated new- perfonnance standards for electronic 
on-board recorders (EOBRs) installed in commercial motor vehicles 
manufactured on or after June 4, 2012. The mle also made motor carriers that 
have demonstrated serious noncompliance with hours-of-sen'ice mles subject to 


U.S. Depailinent of Justice, Civil Rights Division, ‘"Noiidiscriiiuiiatioii on the Basis of Disability in State and Local 
Govenunenl Services,’' 75 Federal Register 56163, September 15, 2010. 

U.S. Department of Energy, Office of Energy Efficiency and Renewable Energy, ''Energy Conservation Program: 
Energy Conseivation Standards for Small Electric Motors,” 75 Federal Register 10873, March 9, 2010. 

U.S. Department of Healtli and Human Services, Food and Drug Administration, "Regulations Rc.stricting the Sale 
and Distribution of Cigai'ettes and Smokeless Tobacco To Protect Childien and Adolescents,” 6 1 Federal Register 
44569, March 19,2010. 
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mandaton installation of EOBRs meeting the new performance standards. 

FMSCA said that the costs of the final rule on an annualized basis over a 10-year 
period wonld be $139 million. FMCS A determined tire benefits of tire final rule 
to be $1 82 million annnalh , which included safety benefits of electronic on- 
board recorder nse by estimating reductions in hours of service violations and 
resulting reductions in fatigue-related crashes.^’ 

• An April 16, 2010, DOE rule amended the existing energy consen'ation standards 
for residential water heaters (other than tabletop and electric instantaneous 
models), gas-fired direet heating equipment, and gas-fired pool heaters. DOE 
detennined that the annualized monetized benefits of the rule wonld be between 
$1.67 billion per year and $2.02 billion per year, with costs estimated to be 
betwaen $1.25 billion per year and $1.28 billion per year.'* 

• An August 9, 2010, rule issued by the Occupational Safety and Flealth 
Administration (OSHA) within DOL revised the agency's “Cranes and Derricks 
Standard” and related sections of tire “Construction Standard” to update and 
specify industry work practices necessaiy to protect employees during the use of 
cranes and derricks in construction. This rule also addressed advances in the 
designs of cranes and derricks, related hazards, and the qualifications of 
employees needed to operate them safely. OSHA estimated that the total 
annualized costs of the rule would be $154. 1 million. OSHA estimated that the 
aimual benefits included injuries prevented (175), fatalities prevented (22), and 
property damage from tipovers prevented ($7 million), for total monetized 
benefits of $209.3 million.’® 

Net Costs 

In only one of the major rules did the agency indicate that the rule would likely result in net costs 
(i.e., that the highest estimate of benefits was less than the lowest estimate of costs). On January 
15, 2010, tlic Federal Railroad Administration (FRA) witliin DOT issued a rule on “Positive Train 
Control Systems” that were required on certain passenger and freight rail lines by the Rail Safety 
Improvement Act of 2008 (P.L. 110-432, 122 Stat. 4854, October 16, 2008).'’® Congress enacted 
the statutoiy requirement in die wake of several serious rail accidents involving dozens of 
fatalities and hundreds of injnries. FRA estimated that tlie rule would reduce deaths and injuries 
from this type of accident by more than 50%, and estimated the monetized benefits of the rule at 
between $440 million and $674 million. However, the agency estimated tire 20-year costs at 
between $9.5 billion and $13.2 billion — about 20 times greater than the estimated benefits. FRA 
noted this imbalance in the rule, but said it was “constrained by the requirements of [the Rail 


Deparlmenl ofTransporlaLion, Federal Motor Carrier Safety Administration, 'Electronic On-Board Recorders for 
Hours-of-Servicc Compliance,’' 75 Federal Register 1 7207, April 5, 20 1 0. 

Depaitinent of Eiiei'gy, ‘Energy Conservation Pi'ograin: Energy Conservation Standards for Residential Water' 
Healers, Direct Heating EqaipmenL, and Pool Heaters,” 75 Federal Register lOlil, April 16, 2010. 

IJ.S. Department of Labor, Occupational Safety and Health Administratiorr, “Cranes and Derricks irr Corrstnretiorr,” 
75 Federal Register 47905, August 9. 2010. 

U.S. Department of Transportation, Federal Railroad Administration, “Positive Train Control Systems,” 75 Federal 
Regisier259^, January 15, 2010. “Positive toin control systems” refers to technology that can prevent accidents such 
as train-to-train collisions and train movements tlrrough a switch left in ihe wong position. 
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Safet>' Improvement Act of 2008], which do not provide latitude for implementing [positive train 
controls] differently.""' 

Monetized Costs but Non-monetized Benefits 

In several other mies, the agencies estimated the annual compliance costs at $ 1 00 million or 
more, but provided only qualitative descriptions of expected regulatory benefits. Nevertheless, the 
agencies indicated in many of these rules tliat the value of the expected benefits, if monetized, 
would exceed or “justify" the costs. For example, sec the following: 

• AJanuary' 11, 2010, rule issued by the Securities and Exchange Commission 
(SEC) amended the custody and recordkeeping rules under the Investment 
Advisers Act of 1940 and related forms by providing additional safeguards when 
a registered adviser has custody of client funds or securities. The SEC estimated 
the aggregate compliance costs at more than $ 126 million; it said the non- 
monetized benefits would be “substantial,” and would include increasing 
investors’ confidence when obtaining advisory services from registered 
investment advisers, which could lead to more efficient allocation of investor 
assets and an increase in the availability of capital. 

• An April 1 4, 20 1 0, FDA rule amended the agency's regulations on the use of 
ozone-depleting substances in self-pressurized containers to remove the essential- 
use designations for certain substances used m oral pressurized metered-dose 
inhalers (MDls). As a result, the agency estimated that private, third-party, and 
public expenditures on inhaled medicines would increase by roughly $90 million 
to $280 million per year. FDA characterized the benefits as “environmental and 
public health improvements from protecting stratospheric ozone by reducing 
chlorofluorocarbons (CFCs) emissions” and “expectations of increased return on 
investments in environmentally friendly technology.”"’ 

• An October 29, 20 1 0, ED rule amended the agency’s regulations under certain 
programs (e g., the Federal Family Education Loan (FFEL) Program, the William 
D. Ford Federal Direct Loan Program, and tlie Federal Pell Grant Program) to 
improve the integrity in these programs. The department indicated that annual 
papenvork-related costs could exceed $100 million,“ but provided only 
qualitative descriptions of the expected benefits (e.g., “updated administrative 
stractiircs for federal student aid programs,” and “enhanced reliability and 
security of ability-to-benefit tests”). Nevertheless, ED stated in the rule that it 
believed “that the benefits of these regulations for students, consumers, and 
taxpayers justify’ the burdens of institutional compliance.”"^ 


U.S. Department ofTransportation, Federal Railroad Administration, “Positive Train Control Systems,” 75 Federal 
Register259?i. JanuaTV 1 5, 2010, p. 2685. 

U.S. Securities and Exchange Coimnissioii, ''Custody of Funds or Seemities of Clients by hivestinent Advisers,’" 75 
Federal Register, 1455, January 11,2010. 

U.S. Department of Healtli and Human Services, Food and Dmg Administration, "Use of Ozone -Depleting 
Substances; Removal of Essential-Use Designation (Flmiisolide, etc.).” 75 Federal Register 19213, April 14, 2010. 

° ' The agency indicated that the rule could add more than 5 million hours of annual paperwork burden. Using OMB's 
estimate of the cost of completing this paperwork of S30 per hoin, compliance costs would exceed $100 million. 

U.S. Depaitment of Education, Office of Postsecondaiy Education, "Program hitegiity Issues,” 75 Federal Register 
(continued,.,) 
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Rules Expected to Result in Major Increases in Costs or Prices 

Seventeen of the 1 00 major rules published in calendar year 20 1 0 appeared to be ”rnajor mles'’ at 
least in part because they were expected to result in ‘'major increase in costs or prices for 
consumers, individual industries, Federal, State, or local government agencies, or geographic 
regions. CRS included rules in tliis category’ (instead of the earlier catcgoiy of rules with a 
$100 million annual “effect on the economy") if those costs were either not monetized, or if they 
were estimated to be less than $100 million in any year. For example, see the following: 

• A February 17, 2010, rule issued by die Agricultural Marketing Service (AMS) 
witliin USDA amended livestock and related provisions of the national organic 
program's regulations. The rule generally requires that producers maintain 
ruminant slaughter stock on pasture for each day that the finishing period 
corresponds with the grazing season for the geographical location. AMS did not 
monetize the benefits or the costs of the mle, but said that the benefits of the mle 
include uniformity in application to the livestock regulations especially as they 
relate to the pasturing of nmiiiiants, wliich should result hi a near elimination of 
violations of the pasture regulations. Tlic agency said that the costs of the rule 
include an increase in the cost of production for producers who currently do not 
pasture their mniiiiaiit animals and tliosc producers who do not manage their 
pastures at a sufficient level to provide at least 30% diy^ matter intake. AMS also 
said there may be an increase in consumer prices, but did not estimate the size of 
diose increases. 

• A July 1 4, 20 1 0, SEC rule addressed “pay to play” practices in investment 
advising, and prohibited an investment adviser from providing advisory services 
for compensation to a government client for two years after die adviser or certain 
of its executives or employees make a contribution to certain elected officials or 
candidates. The rule also prohibited an adviser from providing payment to any 
third party for a solicitation of advisorv business from any government entity on 
behalf of such adviser, unless such third parties arc registered broker-dealers or 
registered investment advisers. The SEC said that advisers with government 
clients would incur costs to monitor contributions and establish compliance 
procedures, and estimated initial compliance costs of approximately $2,352 per 
smaller firm, $29,407 per medium firm, and $58,813 per larger firm. The 
Commission also estimated that die rule would impose annual, ongoing 
compliance expenses of approximately $2,940 per smaller firm, $117,625 per 
medium finn, and $235,250 per larger finn. Tn addition, the Commission 
estimated that advisers w ill incur an aggregate cost of approximately $200,246 
per year and die non-labor costs of $20,080,000. The SEC did not monetize the 
expected benefits of the rule, but said it should (among other things) help 


(... continued) 

66831, October 29, 2010. 

Sixteen of the rules onlv had this effect, and one rule also appeared to be inaior for another reason. 
Depaitinent of Agriculture, Agricultural Maiketing Ser\dce, “National Organic Progiain; Access to Pasttire 
(Livestock),'’ 75 Federal Register 1Y5A, Febrtiary 17, 2010. 
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minimize or eliminate manipulation of the market for advisory- services to state 
and local governments.'"* 

• A July 1 6, 20 1 0, rale issued by the Employee Benefits Security Administration 
(EBSA) within DOL required that certain service providers to employee pension 
benefit plans disclose information to assist plan fiduciaries in assessing the 
reasonableness of contracts or arrangements, including tire reasonableness of tire 
service providers’ compensation and potential conflicts of interest that may affect 
tire service providers’ performance. EBSA did not quantify the e.xpected benefits 
of tire rule, but said that mandatory proactive disclosure would reduce sponsor 
information costs, discourage harmful conflicts of interest, and enhance service 
value. EBSA estimated that the annual cost of this rule from 2011 to 2020 would 
be between $54.3 million and $58.7 million.”’ 

• A July 28, 2010, rale issued by the Office of the Comptroller of the Currency 
within the Department of the Treasury and other agencies implemented 
provisions of the Secure and Fair Enforcement for Mortgage Licensing Act of 
2008 (P.L. 110-289). The final rale required mortgage loan originators employed 
by national banks to register with the Nationwide Mortgage Licensing System 
and Registry' and maintain their registration. Mortgage loan originators w ere also 
required to obtain a unique identifier through the registry' that will remain with 
that originator, regardless of changes in employment. In addition, the rale 
required mortgage loan originators and national banks to provide tliese imique 
identifiers to consumers in certain circumstances, and requires national banks to 
adopt and follow written procedures to assure compliance with the registration 
requirements. Although tire agencies indicated tliat these requirements would 
impose certain regulatory costs, they did not provide monetized estimates of 
those costs in the rule.’" 

"Major Rules" in Other Years 

To determine whether our conclusions regarding major rules published during calendar year 2010 
were consistent with other years and perspectives, CRS also examined the most recent edition of 
0MB 's reports to Congress on the benefits and costs of federal regulations. 0MB prepares these 
reports in accordance with the ''Regulatory Right-to-Know Act,"'^^ which requires the agency to 
identify the total annual benefits and costs of federal rules in tlie aggregate, by agency and agency 
program, and by "major rule.’' Although the act does not define the term "major rule," 0MB has 
defined it as any rule (1) meeting the definition in the CRA (5 U.S.C. § 804(2), (2) meeting the 
analysis threshold in the UnfLindcd Mandates Refomi Act (2 U.S.C. § 1532), or (3) designated as 
"economically significant" under Section 3(f) of Executive Order 12866, These three definitions 


Securities and Excliange Commission, ‘'Political Contributions by Certain Investment Advisers,” 75 Federal. 
7?e’g?5're’r41018, July 14,2010. 

Department of T,abor, Kmployce Benefits Security Administration, ‘'Reasonable Contract or Arrangement Under 
Section 408(b)(2)- Pec Disclosiuc,” 75 Federal Register 4\6i)0, July 16, 2010. 

U.S. Deparlmenl of the Treasury, Comptroller of the CLirrency and Office of Tlirifl Supervision; Federal Reserve 
System; Federal Deposit Insurance Corporation; Farm Credit Administration; and National Credit Union 
Administration, “Registiation of Mortgage Loan Oiigiiiators,’' 75 Federal Register 44655. July 28, 2010. 

' ' Section 624 of the Treastu^y and General Govermnent Appropriations Act, 200 1 (P.L. 1 06-54). 
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overlap considerably, and any rule meeting the CRA definition is likely to be covered by the other 
two.” 

According to the most recent “Regulatory Right-to-Know” report, which was issued in July 2010, 
0MB said that it concluded review of 66 major final rules during the 12-month period bcgiimmg 
October 1, 2008, and ending September 30, 2009.” Under Executive Order 12866, 0MB docs not 
review rules that are issued by independent regulatory agencies like the SEC and the NRC. 
However, 0MB said that it used information from GAO's CRA database, and reported that 
independent regulatory agencies issued another 11 major final rules during tliis onc-ycar period, 
bringing the total number of major rules discussed in the 0MB report to 77. 


Transfer Rules 

0MB categorized 33 of the 77 major rules as 'transfer rules” implementing federal budgetarv^ 
programs, which 0MB said primarily caused income transfers from taxpayers to program 
beneficiaries. In 22 of the 33 transfer rules, the agencies provided estimates of only the transfers 
themselves, wliicli were almost always more than $ 1 00 million, hi the other 1 1 transfer rules, the 
agencies provided no estimates of costs, benefits, or transfers, but 0MB nonetheless categorized 
them as major rules. 0MB reported diat three other rules had transfer estimates of more than 
SI 00 million, with cost and benefits estimates tliat were always less than SI 00 million. Tlicrefore, 
although 0MB did not categorize these three rules as "'transfers,” a total of 36 rules (46.8% of the 
77 rules) could be v iewed as "'major rules” either because of their 0MB categorization as 
transfers, or because of die size of die transfers involved. 

In three DOI/FWS migratory bird hunting rules, the agency only estimated the economic benefit 
(i.e., "consumer surplus”) of the rules, all of which were more than SlOO million. In 15 other 
major ailes, the agencies provided monetaiy estimates of only regulatory' costs. However, in 5 of 
these 15 rules, the estimates of regulatory' costs were less than $100 million, and in 5 other rules 
issued by independent regulatory* agencies, 0MB did not report the size of tlie cost estimates. In 
9 other major rules (including 7 of the 11 rules issued by independent regulatory' agencies), the 
agencies provided no monetized estimates of benefits or costs. 

In 15 of the remaining 16 rules, 0MB provided monetized estimates of both benefits and costs.^' 
In 3 of diese 15 rules, only the estimated benefits approached or exceeded $100 million. In 
contrast, none of the 15 rules had regulatory costs of at least $100 million that did not also have 
regulatory benefits at that level. In 1 2 of these 1 5 rules, the mid-point of the benefits estimate was 
greater than the mid-point of the cost estimate. Even when using the highest estimate of costs and 


■ As noted earlier in tliis report, the defuiition of an ''economically significant” nile imder £012866 is not as broad as 
the definition of a "maior rule” under the CRA. The definition of a covered rule under the Unfunded Mandates Reform 
Act is much more narrow, excluding (among other thhigs) mles issued witliout a prior notice of proposed nilemaking, 
rules that do not require $ 1 00 million in "expenditures” (instead of "costs”), and rules issued by independent regulatory 
agencies. See U.S. Crovermnent Accoimtability Office, Unfunded Mandates: Anaivsis of Reform Act Coverage, GAO- 
04-637, May 12, 2004. 

To view this report, see http://\vvw.'W'liitehouse.gov/sites/default/files/omb/legislative/reports/ 
2010_Benefit_Cost_Rcport.pdf 

One of these rules was an NRC fee recovery schedule for FY2009, so the "costs” were lilcely the fees recovered from 
the licensees and others for the operation of the program. 

' ■ The one exception was an SEC rule in which 0MB said tlie agency provided benefit and cost estimates, but 0MB 
did not include them in its report. 
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the lowest estimates of benefits, 8 of the 15 rules A¥ere expected to produce positive net benefits. 
Alternatively, using the highest estimate of benefits and the low est estimate of cost, all 15 rules 
were expected to produce positive net benefits. 

Tlicsc results regarding major rules issued during calendar years 2008 and 2009 appear to be 
consistent with our analysis of major rules issued during calendar year 2010. That is, mles seem 
to be considered "major” for a variety of reasons. The most common reason why 0MB 
considered rules “major” was because of die transfer of federal funds, not because of the 
agencies’ estimates of regulatoiy costs or benefits. Where rules appeared to be “major” because of 
estimated costs or benefits, the size of the estimated benefits were often larger. 


Concluding Observations 

Tlie RETNS Act, like the Congressional Review Act that it seeks to amend, is an attempt to 
reestablish a measure of congressional authority over agency rulemaking. The bill's supporters 
have asserted tliat the number of “major rules” that impose at least $100 million in amiual costs 
on regulated entities has grown significantly in recent years. Because all agency ralemaking 
authority is delegated from Congress, supporters of the REINS Act assert that it is appropriate for 
Congress to vote on whether or not these major mles should take effeet. 


Number of Rules and Why Considered "Major" 

While supporters and opponents of the REINS Act can vigorously debate the merits of a 
congressional approval process as contemplated in the legislation, the factual miderpimiiiigs of 
that debate should be as clear and agreed upon as possible. However, there appear to be some 
misconceptions regarding the number of major rules that have been issued in recent years, and 
why those rules were considered ”major.” 

Several observers have said tliat the number of rules, and the number of major rules, has 
increased sharply during the Obama Administration.^^ An editorial in the Wall Street Journal 
stated that federal agencies had issued 59 major final mles in 2009 and 62 in 20 1 0, up from an 
average of between 30 and 40 major rules in the previous 25 years.^^ However, GAO's federal 
mles database indicates that the number of major final mles has been at or above 50 in ever}' flill 
calendar year since the CRA was enacted in March 1 996, and the number of major mles first 
exceeded 80 during the last calendar year of the George W. Bush Administration, when federal 
agencies issued 95 major mles. The number of major rules fell somewhat in 2009, the first year of 
the Obama Administration (to 84), but 1 1 of those mles appear to have been issued during the 
final days of the Bush Administration. In 2010, federal agencies published 100 major mles. 


' ^ The George W. Bush Adinini station was also described as increasing the number of rules and major mles. See 
Veronique de Rugy, "'Bush's Regulatory Kiss-Off," Reason.com, January 2009, available at http://reason.com/archives/ 
2008/1 2/1 0/bLishs-regulalory-kiss-ofl', which said that there had been a “signiricanL increase in regulatory activiLy and 
cost since 200 1 

’ ' “ The Congressional Accomitability Act," Wall Street Journal, January 14, 2011, p. A14. Others liavc also indicated 
that the number of mles issued during the Obama Administration had risen sharj^ly. Sec also .Tcnnifcr Rubin, '‘Change 
Comes in tire Fomi of Congressional Oversight," JVashingion Post, January 27, 2011. available at 
hLLp://voices.\vashmgtonposl.com/righl-tunr/201 l/01/change_congressional_oversighl.hLrrrl. 
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Also, although several observers have indicated that all major rules have annual costs of at least 
$100 million, this report indicates that the major rules published in recent years appeared to be 
'’major'' for a variety of reasons. Many of the mles seemed to have been placed in that category 
because they substantially increased or decreased federal transfer payments — not because of 
expected regulatory compliance costs or benefits. Some obsen-ers may contend that at least some 
of these transfers are, in tact, regulatory costs (e.g., system-wide increases in die cost of health 
insurance, viith the benefits flowing primarily from one group to another). Even under this view, 
however, those costs are somewhat different than compliance costs that are imposed upon 
particular industries or groups. 

Of the major rules that had annual compliance cost estimates of $100 million or more, the rules 
frequently had estimated benefits that were much higher. In fact, in 14 of die major mles that 
were published in calendar year 20 1 0, the agencies' highest estimated compliance costs were less 
than the lowest estimated benefits. In contrast, only one rule had estimated benefits that were 
lower than the lowest estimated costs (the DOT mle on ’’positive train control systems"), and in 
that mle the ageiic}' indicated that die costs were drii'cn by the specific requirements in the 
underlying statute. In many other mles, the agencies provided monetized estimates of regulatory 
costs, but provided only qualitative descriptions of expected regulatoiy benefits. Odier rules were 
expected to result in increased costs or prices, but the estimates for those increases w ere either 
less than $ 100 million or w'ere not monetized. 


Congressional Oversight 

Although the reasons why certain rales are considered major appear to be more varied than just 
compliance costs, that fact does not bring into question the appropriateness of congressional 
oversight of agency regulations, or the appropriateness of considering the type of congressional 
approval process contemplated by the REINS Act. For example, sec the following: 

• If a major rule is expected to increase or decrease federal transfer payments by 
more than $100 million. Congress may want to examine and/or approve the 
manner in which those regulatory transfers arc constructed to ensure tliat they arc 
consistent with the intent of the underlying statute, and that they are sustainable 
in the current budgetary environment. 

• If a major rule is expected to result in additional fee revenue. Congress may want 
to ensure that the fee structure is appropriate, and that the amount of fees 
e.xpected to be derived from the regulatory change are neither too high nor too 
low to cover the costs of the govcnuncntal function being finidcd. 

• If an agency indicates that a major rale is expected to result in regulatory costs 
that are substantially greater than the expected benefits (as appears to be the case 
in the “positive train control systems” rule). Congress may want to examine diosc 


' ® W'ayne Crews, ''t yranny of the Unelected; C-ongress Needs to Ctet a Handle on Costly Rules," Washington Times, 
October 1 2, 2010, p. 15. 1, in which the author stales that Congress need not approve all rules, ‘‘just the 'major' one 
costing more Ilian SlOO million annually, of which there are less tlian 200 each year." See also an editorial in the Las 
J'egas Review-Journal (“Too Many Rules," January 24, 2011, p. B9), which slated that Ihe REINS Act requires an up- 
or-down vote on ‘Ycgiilations likely to cost SI 00 million or more.. .." Also, in testimony before the House Judiciary 
Committee’s Subcommittee on the Courts and Commercial and Administrative T.aw on January 24, 201 I , former 
Representative David McIntosh said that major titles are 'Those projected to itnpose cost on the American econotny of 
more than $100 million each." See http://iudiciary, house.gov/hearings/pdiyMcIntoshO 124201 1. pdf. 
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estimates more closeh’, and may ultimately decide to prevent the rule from taking 
effect. Congress may also want to examine whether (as DOT indicated in the 
positive train control systems mle) die requirements in die underlying statute are, 
in fact, the source of the negative net benefits. 

• On the other hand, if an agency indicates that a rule is expected to produce 
regidatory benefits well in excess of its expected costs. Congress may want to 
question the accuracy of those estimated benefits and costs. If Congress 
concludes that a rule will cost much more than the agency estimated, or will yield 
much lower estimated benefits, dieii Congress may decide not to approve the 
rule. 

To cany out these kinds of congressional oversight actions, either as part of a disapproval action 
under die CRA, or as part of an approval action under die REINS Act, Congress may need 
particular types of expertise. For example, to determine whether a CMS rale has properly- 
established prospective payment systems for hospitals and doctors. Congress may want to consult 
with e.xperts in how such sy stems are constructed and operate. To determine whether ERA has 
properly estimated die fliturc benefits of a rule, Congress may want to consult with experts in risk 
analysis to determine whether certain health benefits are likely to materialize. H.R. 214 (112*'' 
Congress), if enacted, may help provide some of the expertise that may be needed. The bill would 
create a Congressional Office of Regulatory- Analysis (CORA), transferring to the director of that 
office the Comptroller Generafs responsibilities under the CRA. The CORA director would be 
required to prepare a report on each major rale, iucludiug potential benefits and costs and an 
analysis of less costly alternatives, hi carrying out diese and other functions, die director is 
permitted to procure temporary experts and consultants. 

Statutory Requirements 

In some cases, the agency issuing the rule appeared to have little or no discretion in determining 
whether or not the rule w-ould be a “major rule.” For example, sec die following: 

• DOE said the January- 25, 2005, rale on weatherization assistance for low income 
persons was “major” because of the $5 billiou in grants provided by the 
American Recovery and Reinvestment Act of 2009. 

• DOD said its April 1 6, 20 1 0, rale on retroactive stop loss special pay to members 
of the military service was “major” because of the more than $534 million 
authorized and appropriated for that purpose in die Supplemental Appropriations 
Act, 2009. 

• The NRC said its June 16, 2010, was “major" because die Omnibus Budget 
Reconciliation Act of 1 990, as amended, generally requires the agency to recover 
through fees approximately 90% of its FY2010 budget authority through fees 
(about $900 million). 

If a major rale diat is of congressional concern is simply implenienting statutory requirements, 
and the statute requires recurring rules. Congress may want to revisit those statutory requirements 
to prevent future major rules with the same types of effects. 
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Specificity of Statutory Rulemaking Authority 

Finally, some observers have asserted that one way to prevent burdensome federal regulations is 
for Congress to be more specific in the statutes underlying those rules. Congress can assign 
regulator}' responsibilities to federal agencies in any number of ways, and the manner in which 
Congress does so can detennine the amount of discretion given to the agencies and, conversely, 
the amount of control that Congress retains for itself. When Congress requires tliat a regulation be 
issued or made effective by a particular date, that it contain certain substantive elements, and that 
the rule be dev eloped following certain procedures, tlien the delegation of legislativ e rulemaking 
audiority is somewhat limited and Congress retains a measure of control over tlie subsequent 
policvmiaking process. 

However, specificity in the statutes underlying agency mles can also constrain the agencies from 
developing regulations that are most cost effective. For example, the Federal Railroad 
Administration rule on "positive train control systems" was the only major rule issued in 2010 
that w'as clearly expected to produce negative net benefits. Tlie agency said tliat the expected 
costs of the rule were about 20 times the expected benefits. FRA noted this imbalance in the rule, 
but said it was ‘'constrained by the requirements of [the Rail Safety Improvement Act of 2008], 
which do not provide latitude for implementing [positive train controls] differently."^® 


U.S. Depailinent of Traiispoitatioii, Federal Railroad Administration, ‘"Positive Train Control Systems,’" 75 Federal 
Register259%, Jantiarv 15, 2010, p. 2685. 
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Mr. Coble. Without objection, additional opening statements 
from other Members will be made a part of the record. 

We welcome our panel today. Let me give you some background. 
David Schoenbrod is a Trustees Professor of Law at the New York 
School of Law and a Visiting Scholar at the American Enterprise 
Institute. He is the co-director of the project, “Breaking the Log- 
jam: An Environmental Law for the 21st Century.” The project is 
a call for bipartisan action for smarter, more flexible regulatory 
programs to protect the environment, encourage green technology, 
and stimulate the economy. Professor Schoenbrod is a frequent con- 
tributor to the Wall Street Journal and the New York Times edi- 
torial pages. He has been an attorney at the Natural Resources De- 
fense Council, published several books, and held faculty positions 
at Yale School of Law and the New York University School of Law. 

At NRDC Professor Schoenbrod has served as codirector of the 
Council’s Project on Urban Transportation with Professor Sandler. 
Professor Schoenbrod is a nationally recognized expert on injunc- 
tions, congressional relations with regulatory agencies, and envi- 
ronmental law. He was graduated magna cum laude from Yale and 
was a Marshall Scholar at Oxford. 

Eric Claeys is our second witness. He is a professor at the George 
Mason University School of law. Professor Claeys has also taught 
at the St. Louis University School of Law and the University of 
Chicago School of Law. Prior to teaching. Professor Claeys prac- 
ticed appellate and tort litigation at Kirkland & Ellis, and clerked 
for the Honorable Chief Justice William Rehnquist and the Honor- 
able Melvin Brunetti. Professor Claeys’ scholarship focus is on 
American property and constitutional law, and particularly on the 
influence of American natural law/natural rights theory on the law. 
He was graduated from Princeton University and received his J.D. 
From the University of Southern California. 

Our third and flnal witness is Mr. David Goldston, who I believe 
is a good friend of yours, Mr. Boehlert, our colleague from New 
York. Mr. Goldston is the Director of Government Affairs at the 
Natural Resources Defense Council. As director, Mr. Goldston over- 
sees the development and implementation of NRDC strategies for 
interacting with Congress and the Obama administration. Mr. 
Goldston is a former chief of staff of the U.S. House Committee on 
Science, where he served under Chairman Boehlert for 6 years. Mr. 
Goldston left Capitol Hill in 2006, and since then has taught at 
Princeton and Harvard. He also has written a monthly column, 
“Party of One,” on science policy for the journal Nature. Mr. 
Goldston graduated magna cum laude from Cornell University and 
was awarded his Ph.D. From the University of Pennsylvania. 

Gentlemen, it is good to have all three of you with us. I would 
ask you, if you could, we try to comply with the 5-minute rule. 
When the amber light appears, this will be your warning that the 
red light is imminent. And the red light usually calls for conclu- 
sion, if you will, shortly after that. 

Mr. Coble. Professor Schoenbrod, good to have you with us. If 
you will kick us off. 
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TESTIMONY OF DAVID SCHOENBROD, TRUSTEE PROFESSOR 
OF LAW, NEW YORK LAW SCHOOL 

Mr. SCHOENBROD. Chairman Coble, Ranking Member Cohen, 
Members of the Subcommittee, thank you for the opportunity to 
testify. My experience at the Natural Resources Defense Council, 
heading the campaign to protect children from lead, is the reason 
I am here today to support the REINS Act. 

In the Clean Air Act of 1970, Congress took responsibility for a 
rule requiring cars made from 1975 on, to use unleaded gasoline. 
That was the easy choice. It was easy because lead would ruin the 
pollution control devices required on these cars. But this easy 
choice would do nothing to reduce lead in gasoline for 5 years; and 
even after that 5 years, there would be a hundred million cars on 
the road still burning lead. What to do about those cars, that lead, 
that was the hard choice. Voters wanted to “GET THE LEAD 
OUT.” That is what the bumper sticker said. But they also wanted 
cheap gasoline. 

Congress avoided this hard choice by ordering ERA to set a 
health goal for lead pollution and achieve it by 1976, thereby claim- 
ing credit for the benefit of protecting health and avoiding blame 
for any possible increase in gas prices. EPA, understandably, went 
into a stall. We sued EPA and won many victories in court. But 
EPA accomplished very little at the gas station. 

If Congress could not have avoided responsibility for the hard 
choices in 1970, it would have adopted a rule to eliminate at least 
half of the lead in gasoline in the early 1970’s. After all. Congress 
told the auto manufacturers to reduce their pollution from their 
new cars over the same period by 90 percent. 

The result of Congress avoiding responsibility is that many chil- 
dren died or suffered permanent brain injury, especially in inner 
cities. Using EPA data, I estimate that the deaths and injuries to 
be on the scale of American casualties in the war in Vietnam. And 
I set it all out in a book called “Saving our Environment from 
Washington” (Yale University Press, 2005). 

Lead is no aberration. The biggest successes on air pollution 
have come when Congress did take responsibility, and the biggest 
failures have come when Congress avoided it. This, too, is docu- 
mented in another book coauthored with the former chairman of 
the Environmental Defense Fund. The book is called “Breaking the 
Logjam” (Yale University Press, 2010). 

This experience with the Clean Air Act led me when I became 
an academic to search for ways to help Congress to take responsi- 
bility. And I wrote another book (“Power Without Responsibility” 
Yale University Press, 1993)). In it, I quote James Landis, the New 
Deal’s sage of administrative law, who urged in 1938 that agency 
regulations be presented to Congress for approval: “It is an act of 
political wisdom to put back upon the shoulders of Congress re- 
sponsibility for controversial choices.” REINS would do that, 

thereby making regulation more effective and efficient. 

Consider environmental regulations again. It suffers from polar- 
ized politics — the swinging pendulum in Congress left to right, 
right to left. REINS would help by inducing EPA to talk to centrist 
legislators. Both parties would find they must adopt a modulated 
position or voters will punish them at the polls, as voters have pun- 
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ished both parties at various times in the past. This is how we 
should get the sensible results in a democracy, not by elected law- 
makers hiding behind unelected agency officials. 

REINS would also induce changes in how Congress delegates to 
agencies. Knowing that the big decisions would come back to it, 
Congress would order the agency to shape their rules to achieve 
compromise standards rather than telling agencies to achieve the 
best of everything for everyone. 

Finally, environmental regulation also suffers from obsolete stat- 
utes. Congress has not passed a major environmental statute for 20 
years. Most of the statutes on the book owe their basic structures 
to the early 1970’s or late 1970’s. The reason that Congress does 
not update the obsolete statutes is that the problems that they cre- 
ate for the environment and for the economy are not problems for 
legislators who, after all, can blame these problems on EPA. 
REINS, by bringing the rules back to Congress, would give legisla- 
tors a reason to reexamine their handiwork from the 1970’s. 

Thank you again for the opportunity to testify today. I look for- 
ward to answering your questions. 

Mr. Coble. Professor, thank you as well. 

[The prepared statement of Mr. Schoenbrod follows:] 
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Chairman Coble, Ranking Member Cohen, Members of the Subcommittee, 
thank you for inviting me to testify today. 

As you know I now am a professor at New York Law School and a visiting 
scholar at the American Enterprise Institute. Previously, through most of the 
1970s, I was one of the principal attomeys at the Natural Resources Defense 
Council. In that capacity, I headed the campaign of environmental and anti- 
poverty organizations to protect children from lead in gasoline. 

Lead in gasoline: a tragedy illustrating the need for Congress to take 
responsibility 

Congress passed the Clean Air Act in 1970 because the public demanded 
protection. The pollution that worried voters most came from lead in gasoline. 
Lead was known to poison children. The bumper stickers read: "GET THE LEAD 
OUT." 

In the 1970 legislation, Congress did take responsibility for a rule that 
would eventually reduce lead exposure, but the reason was not to protect children. 
The act authorized the EPA to require that new cars made from 1975 onward use 
only lead-free gas. The reason was that Congress had decided that auto 
manufacturers must, from 1975 onwards, include pollution-controlling devices in 
their cars. The device of choice, the catalytic converter, cut many pollutants, but 
not lead — in fact, lead would ruin it. For Congress to require motorists to pay for 
the device and then let It be ruined by leaded gas would look Foolish. 

Legislators could not tell voters in 1970 that this rule to protect pollution 
control devices and their owtl reputations was sufficient to protect children from 
lead. Children would still be exposed to lead from gasoline for many years after 


2 



1970. The rule did not even take effect until the 1975 cars became available. Even 
then, pre-1975 cars would still use leaded gas and in 1975, there would be roughly 
100 million such cars using leaded gas. Many of them would remain on the road 
emitting lead well into the 1980s. 

So Congress in 1970 had to do more to satisfy the demand to protect 
children from lead. But lawmakers could not simply ban leaded gasoline 
forthwith; voters also wanted cheap gasoline, and adding lead reduces slightly the 
cost of refining it. Congress was caught between voters' demand to protect 
children and voters’ desire to keep gas cheap. 

When Congress is faced with a controversial choice, it often follows a 
two-step plan. It (1) announces a lofty goal, but (2) orders an agency to achieve 
the goal, thus letting the agency take the heat for failing to achieve it or the painful 
steps necessary' to do so. Congress danced this two-step with lead. It (1) 
announced that a health-based air quality standard for lead must be achieved by 
May 1976 and (2) ordered EPA to establish the rules to achieve that standard by 
the deadline. 

After passing the statute, diverse members of Congress — Democrats and 
Republicans, liberals and conservatives — lobbied the EPA, often on the quiet, to 
do nothing about the leaded gasoline used by the pre-1975 cars. Other members 
complained about the failure to protect health. As often happens when an agency 
is caught in such a cross fire, the EPA went into a stall. 

In late 1972, my colleagues and I at the Natural Resources Defense Council 
won a decision against the EPA that prompted it, at last, to issue a rule to reduce 
the amount of lead in gasoline used in the pre-1975 cars. This victory W'as 
followed by many others. Yet, those legal victories did not translate into any 
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reductions in lead for many years. In fact, the amount of lead used in gasoline 
increased slightly from 1970 to 1975. MeaiTOdiile, the May 1976 deadline to 
protect health was approaching. 

When Jimmy Carter won the presidential election in 1976, 1 hoped that his 
tough campaign talk on the environment would translate into tough action on lead. 
But, to the contrary, President Carter eventually ordered the EPA to weaken the 
already weak lead reduction schedule adopted by his Republican predecessors. 

Fortunately, lead in gasoline began to decline in the late 1970s, mostly 
because the pre-1975 cars were being replaced by new cars that could use only 
unleaded gasoline rather than anything the EPA was doing to protect health. By 
1985, so many of the old cars had gone to the junkyard that the large oil 
companies found it unprofitable to continue distributing leaded gasoline in 
addition to the unleaded variety. But they did not want to drop leaded gas on their 
own, for fear of losing market share to small refiners who would still sell it. So 
Big Oil asked Ronald Reagan’s EPA to ban lead additives to gasoline on the 
grounds that it is dangerous to health, and the agency complied. The EPA finally 
got tough on lead, but only after powerhouse corporations, protecting their bottom 
lines, got involved. 

If Congress in 1 970 had not given the EPA the responsibility to make the 
hard choices on protecting health from lead, Congress would still have had to do 
something in response to the popular demand to protect the children. Congress 
would have had to enact a rule cutting lead in gasoline, but that rule would have 
been a compromise, getting rid of more than half of the lead over the next several 
years with further reductions to come. After all, in the same statute, Congress had 
required the powerful auto industry to reduce emissions 90 per cent by 1975. 


4 
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The reason that Congress did not enact a rule to cut lead in 1970 is that 
legislators would have been criticized on two fronts: by voters who wanted all the 
lead out right away and other voters upset by a small rise in gas prices. So, instead 
of enacting such a law, which would been good for the American people, 
legislators enacted a statute avoiding responsibility that was perfect for 
themselves. 

The upshot is that lead came out of gasoline much more slowly than if 
Congress had made the hard choice itself. As a result, massive numbers of 
children, especially inner-city children, died and or had their IQs reduced below 
70. Using EPA data on the health effects of lead in gasoline, I estimate the scale of 
the disaster in a book published by Yale University Press.' Suffice it to say that the 
body count from Congress’s evading responsibility was on the scale of American 
casualties in the War in Vietnam. 

The lead in gasoline is far from the only instance to suggest that the people 
fare better when the elected lawmakers take responsibility. The most striking 
advances under the Clean Air Act have come when Congress did take 
responsibility. For example, Congress in 1970 took responsibility for requiring 
auto manufacturers to cut emissions from new autos by 90 percent. Then, in 1990, 
Congress took responsibility for requiring power plants to cut sulfur emissions by 
50 percent and for phasing out completely stratospheric ozone destroying 
chemicals. In contrast, where Congress left responsibility for the hard choices to 
the EPA, as it did with hazardous air pollutants in 1970, the agency was unable to 
deal with the great bulk of them for 20 years until Congress acted in 1990. Yet, 

’David Schoenbrod, Saving Our Environment from W.ashtngton: How Congress 
Grabs Power, Shirrs Responsibii.ITY, and Sfortchanges the People (Yale U. Press, 2005) 
at ch. 4. 
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Mr. Coble. Professor Claeys, you are recognized for 5 minutes. 

TESTIMONY OF ERIC R. CLAEYS, PROFESSOR OF LAW, 
GEORGE MASON UNIVERSITY SCHOOL OF LAW 

Mr. Claeys. Chairman Coble, Ranking Member Cohen, and 
Members of the Subcommittee, thank you very much for inviting 
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me to testify. I would like to restate my written testimony as three 
points: 

First, Congress has constitutional authority to enact the REINS 
Act. The power to promulgate legislative rules becomes an execu- 
tive power if, to the extent, and under whatever constitutionally 
proper conditions Congress establishes on the agency, using the 
necessary and proper clause. 

Even if the pros of legislative rulemaking sometimes outweigh 
the cons, legislative rulemaking does have cons. Executive-ordered 
rules can jeopardize the liberties of citizens, seem politically illegit- 
imate, or undermine ordinary political accountability. This Con- 
gress may reasonably decide that these cons outweigh rulemaking’s 
pros when $100 million or more is on the line. This Congress may 
reasonably decide that executive rulemaking is unnecessary and 
improper for executing Congress’ constitutionally enumerated pow- 
ers without a prior congressional approval. 

The testimony on January 24 raised two other issues that I 
would be happy to discuss in question and answer. 

Now, for my other two points, I am grateful to Mr. Goldston to 
offer his testimony because the difference between his testimony 
and my testimony illustrates and 

highlights some important issues of principles for this Committee 
to consider. I would like to restate my other two highlights in rela- 
tion to that testimony. 

First, Mr. Goldston states that the REINS Act threatens to re- 
place a process based on expertise, rationale, and openness with 
one based on political maneuvering, economic clout, and secrecy. 

My second point: That contrast states a false choice. In reality, 
in one process the federalist theory of government, the process is 
openly political and it makes legislators write laws and be account- 
able for bad laws at the voting booth. In the other, which my testi- 
mony calls the Progressive New Deal theory of government, the 
process is covertly political. Agency experts claim that all the polit- 
ical choices have been settled. They then use agency policymaking 
powers to impose their choices with less accountability to voters at 
the voting booth. 

For example, last Congress, cap-and-trade legislation failed. And 
last November, some cap-and-trade supporters were voted out of of- 
fice. Right now, however, the EPA is going ahead with rulemakings 
on greenhouse gas standards for petroleum refineries and fossil 
fuel power plants. In response, this House’s Commerce Committee 
is a considering a bill more drastic than the REINS Act to elimi- 
nate the EPA’s jurisdiction to make rules on greenhouse gases. 

Some of the EPA supporters are criticizing that bill on the 
grounds the bill defies the scientific consensus. They are using 
rulemaking and the authority of science to cover over difficult 
tradeoffs between clean air and the technology that is available to 
make clean air, and the economics. If the EPA does this, then it 
avoids having — it undoes the settlement that happened by legisla- 
tion, by elections last year. 

Separately, Mr. Goldston defends executive branch 

rulemaking on the grounds that some kind of decisions require 
deep technical expertise somewhat insulated from political horse 
trading and power plays. Progressive and New Deal political theo- 
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rists believe this. By contrast, the federalists disagreed on the 
ground that the latent causes of faction are sown in the nature of 
man. 

Recent economic and political science scholarship has confirmed 
the federalist portrait as the product of extremely complicated coa- 
litions between Baptists and bootleggers. And here I apologize to 
both Baptists in real life and to bootleggers in real life. 

An example from my testimony. For the last 16 years, the Con- 
sumer Product Safety Commission has been working on a rule- 
making petition to order manufacturers to make a furniture that 
won’t ignite if a cigarette that is lit is sitting on it. On both sides 
of the dispute, 

bootleggers — regulated industries — are coopting 

Baptists — agencies in seemingly idealistic advocacy 

groups — to fight one another. 

The rulemaking was petitioned by the National Association of 
Fire Marshals. The fire marshals had received considerable finan- 
cial assistance from and were getting free lobbying from cigarette 
companies, which tried to head off proposals to have the CPSC 
order them to make self-extinguishing cigarettes. 

On the other side of the table, furniture companies slowed down 
the rulemaking by citing health and environmental concerns. They 
persuaded Congress to order the rulemaking delayed until the Fed- 
eral Government could fund medical studies on the impact of the 
retardant chemicals. 

Mr. Goldston portrays regulation as all Baptist, all the time. 
With James Madison, I believe the bootleggers divert the right reg- 
ulatory process fairly often. 

Members of the Subcommittee, I am sure you have more experi- 
ence and familiarity than I do to decide which of the two of us is 
describing the regulatory process more accurately. If you agree that 
it is impossible to take all of the politics out of regulation, it would 
be better if we all admitted as much and forced agencies to seek 
permission from Congress. Deeply political choices will be made 
more transparently and your constituents will know who is ac- 
countable for the choices. And the REINS Act does this — and only 
for regulations where $100 million or more are on the line. 

Thank you. I would be happy to answer questions. 

Mr. Coble. Thank you Mr. Claeys. 

[The prepared statement of Mr. Claeys follows:] 
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Introduction 

Chairman Coble, Ranking Member Cohen, and members of the Subcommittee: Thank 
you very much for inviting me to testify. I am honored that the members of the House Judiciary 
Subcommittee on Courts, Commercial and Administrative Law think my testimony may be 
instructive as they consider the Regulations of the Executive in Need of Scrutiny (“REINS”) Act. 

The REINS Act is of first importance because it implicates a fundamental feature of our 
form of government. Although Congress has many responsibilities over domestic affairs, three 
deserve pride of place over the others: to tax, to spend on programs properly within the national 
government’s jurisdiction, and to make general laws regulating the affairs of individual 
Americans on topics also within that jurisdiction.' Congress has guarded the two powers 
associated with the purse vigilantly ever since the Founding. Sadly, however, since the New 
Deal, Congress has gradually fallen into the habit of writing regulatory statutes that are not 
models of clarity. Since the Great Society, Congress has granted to many new federal agencies 
power to promulgate binding legislative rules — I would prefer to say “laws” — and it has 
acquiesced in already-established agencies’ asserting the same powers. 

The REINS Act proposes to make Congress take stronger responsibility for enacting the 
specific and binding legal rules that regulate the conduct of American citizens, firms, and other 
associations for “major rules” as defined in the Act. The REINS Act strengthens several 
important features of republican and constitutional government — most of all, the connection 
between legislation, electoral politics, and ordered liberty. 

In the following testimony, I offer background on the political theory most relevant to the 
REINS Act. 1 hope to clarify two fundamental political issues for Congress to consider: 

First, according to the natural -rights principles infonuing the Declaration of 
Independence and the Constitution of 1787, why may Congress conclude it is no 
longer necessary and proper for federal administrative agencies to promulgate 
what the REINS Act calls “major rules” by administrative rulemaking? 

Second, what motivated previous Congresses or specialists in administrative 
governance to insist that “legislative rules,” which are for most practical purposes 
laws, be promulgated by agencies — and not through the legislative process laid 
out in Article I of the U.S. Constitution? 

Before proceeding, please allow me to explain my qualifications to testify on these 
questions. I clerked for the Honorable William Rehnquist, Chief Justice of the United States. 

My scholarship has focused on the influence of natural-rights/natural-law political theory and 
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Progressive political theory on American government. 1 rely substantially here on two academic 
articles I have written contrasting the Founders’ theory of separation of powers and leading 
Progressive and New Deal theorists’ justification for centralized administrative governance.^ I 
have taught Administrative Law, which covers the separation of powers doctrines most relevant 
to the REINS Act. At George Mason University School of Law, I am currently developing with 
two other professors a course titled "Constitutional Law: The Founding.” In this course, a 
mandatory first-year course, we teach George Mason law students the history and political theory 
that infonned the drafting of the Constitution of 1 787, and we also cover how the New Deal 
significantly transformed the operations of the federal government. (Of course, my testimony 
reflects my own considered opinions as a scholar, not any official policy of George Mason 
University School of Law or any course it offers.) Last but definitely not least, from 1 989-9 1 , 
before attending law school, 1 served this House as a legislative assistant to the Honorable 
Ronald Packard (Oceanside, CA). 

I. The Constitutional Basis for the REINS Act 

Let me begin by recounting briefly why the Constitution authorizes Congress to enact the 
REINS Act. In this Part, I testify as a lawyer and law scholar predicting the likely outcome if a 
litigant adversely affected by the REINS Act were to challenge its constitutionality in court. For 
reasons that should become clear in subsequent parts of my testimony, I do not necessarily agree 
in my capacity as a scholar with all the judicial precedents or institutional practices I follow in 
this part as a lawyer. 

The Necessary and Proper Clause, article I, section 8, clause 18 of the Constitution, 
confers on Congress wide discretion to authorize agencies to make policy choices in the course 
of administering organic statutes over which they have jurisdiction. Among other things. 
Congress may authorize agencies to promulgate legislative rules. On the basis of new evidence 
as it comes to light, however. Congress may decide that it is no longer necessary or proper that 
federal agencies promulgate such rules. The REINS Act embodies just such a judgment, for 
rules with more than $100 million impact on the U.S. economy or other specified conditions. 
Since no other provision of the Constitution creates a general obstacle to Congress’s exercising 
such judgment, the REINS Act constitutes a legitimate exercise of Congress’s authority. 

The REINS Act implicates three main constitutional provisions. First, the Article I 
Vesting Clause, article 1, section I : 
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All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

Second, the Article II Vesting Clause, article II, section 1, clause I : 

The executive power shall be vested in a President of the United States of 
America... 

Last, the Necessary and Proper Clause, article I, section 8, clause 18: 

The Congress shall have power ... to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, or in any 
department thereof 

Administrative agencies cannot promulgate legislative rules until this Congress exercises 
“legislative power” authorizing them to do so. Because “Article I, § 1, of the Constitution vests 
‘[a]ll legislative Powers herein granted ... in a Congress of the United States,’ it permits no 
delegation of those powers.” Instead, Congress must “confer[] decisionmaking authority upon 
agencies,” and do so by “Tay[ing] down by legislative act an intelligible principle to which the 
person or body authorized to [act] is directed to conform.’”’ 

After Congress confers such authority, the agency enjoys executive power, namely power 
to administer policy within the parameters and using the tools Congress designated by statute. In 
many different agency organic statutes. Congress has authorized federal administrative agencies 
to execute congressional policies in many different ways. Different organic statutes give 
agencies powers to investigate, to inspect, to issue citations, to buy and sell property, and so 
forth. The most potent of these powers are the power to adjudicate disputes involving the 
organic statute and — central here — the power to promulgate a legislative rule. A legislative rule 
is a statement made by an agency, of general and prospective applicability, the violation of 
which provides sufficient grounds for penalizing a party violating the rule.’ An agency may not 
exercise any of these powers, however, unless the Constitution enumerates a power authorizing 
Congress to give the agency such powers. Congress supplies agencies with rulemaking and 
other powers pursuant to the Necessary and Proper Clause — because and to the extent that the 
power to investigate, adjudicate, or make rules is “necessary and proper for carrying into 
execution” some other enumerated constitutional power.’ 

Against this backdrop, the REINS Act simply reflects a legislative judgment to 
recalibrate the rulemaking powers Congress has granted different agencies previously in their 
organic statutes. The Act prevents certain legislative rules from taking effect unless and until a 
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joint resolution is enacted, pursuant to Article I, section 7’s bicameralism and presentment 
requirements, approving of those rules. The rules covered are what proposed 5 U.S.C. § 804 
calls “major rules” — simplified slightly, rules determined by the Administrator of the Office of 
Information and Regulatory Affairs (OIRA) in the Office of Management in Budget to result in 
at least $100 million in effect on the U.S. economy or significant increases in prices for 
consumers or industries. Proposed 5 U.S.C. § 801 embodies a determination that, when agencies 
carry into execution their organic statutes and the constimtional powers those statutes implement, 
it is no longer necessary or proper that they do so by promulgating legislative major rules. 

Section 2, the Act’s statement of purpose, identifies legitimate reasons why it may no longer be 
necessary or proper for agencies to promulgate legislative major rules without congressional 
approval — more carefully drafted legislation, a better regulatory process, and more 
accountability. In the rest of my testimony, 1 will suggest other reasons supporting the same 
detennination. In short, since federal agencies need statutory decisionmaking authority from 
Congress to promulgate any legislative rules. Congress has power to retract authority from 
agencies to promulgate some such rules, major rules as defined in the REINS Act. 

In her testimony before this Subcommittee on January 24, 2011, Sally Katzen suggested 
that the REINS Act creates the prospect of “fundamentally changing the constitutional structure 
of our government.” Ms. Katzen makes two arguments: that the REINS Act creates 
bicameralism and presentment problems under /MS' v. Chadha (1983), and that it threatens core 
Article n prerogatives of the President. I had the pleasure and honor to work with Ms. Katzen 
when she taught at George Mason University 2007-08, and I am grateful to have been her 
colleague. With all due respect and collegial affection, however, neither argument has force. 

In Chadha, the Supreme Court declared unconstitutional a legislative veto. Federal 
immigration law required officers of the Immigration and Naturalization Service (INS) to deport 
foreign nationals who overstayed their U.S. visas. Another provision of the law (§ 244(a)(1) of 
the Immigration and Naturalization Act) gave the INS discretion to suspend the deportation if 
certain statutory factors were met. If either House of Congress enacted a resolution disapproving 
of the suspension, however, the suspension ceased to have legal effect and the INS was required 
to deport the foreign national. The Court characterized the resolution of disapproval as a 
legislative act because it tried to alter the legal rights and powers of Chadha and executive 
officers who otherwise would have had legal power to suspend Chadha’s deportation. Yet a 
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legislative act was not valid under the Constitution, the Court concluded, unless the act was 
enacted consistently with the requirements of bicameralism and presentment set forth in Article 
I, section 7.’ 

The REINS Act accords with what Chadha requires of Congress. Under proposed 5 
U.S.C. § 801(b)(1), no major rule may take effect unless it is approved by a joint resolution as 
specified in proposed 5 U.S.C. § 802. The determination whether any legislative rule is a “rule” 
(under the Administrative Procedure Act) or a “major” rule (under the REINS Act) is an 
executive function. That function is carried out by an officer of the executive, the Administrator 
of OIRA. There is nothing constitutionally problematic about the OIRA Administrator’s making 
an executive determination, under criteria set forth by one valid statute, limiting the power of 
another executive officer (the officer of an agency vested with power to promulgate a legislative 
rule) to execute a function entrusted to him by another valid statute. (In this respect, the REINS 
Act mirrors the interplay by which the executive function of suspending deportations limited the 
previous exercise of the executive function of ordering deportations — an interplay which 
Chadha assumed to be perfectly legitimate.) Once the agency’s rulemaking power has been 
limited by OIRA’s determination under the REINS Act, the agency then lacks statutory authority 
to promulgate the major legislative rule in question. The REINS Act then provides a way for 
such authority to be restored — if Congress approves the rule by a joint resolution. By requiring 
Congress to act through a joint resolution, the REINS Act avoids all the problems Chadha 
identified with the legislative veto. By definition, a “joint” resolution satisfies Article I, section 
7’s bicameralism requirement. Separately, the House and Senate both construe a “joint 
resolution” to require presentment to the President except when the resolution recommends an 
amendment to the Constitution.* In reasonable context, the REINS Act incorporates this 
construction by reference and accordingly satisfies Article 1, section 7’s presentment 
requirement. 

Ms. Katzen doubts this analysis. If an agency recommends a rule, and one house fails to 
approve that rule, she asks, “Can this easily be distinguished from ChadhaT'^ Yes — in fact, 
Chadha suggests how. In Chadha, the Supreme Court acknowledged that, if Congress did not 
like how the INS was using its discretion in suspension cases, it could have amended, revised, or 
repealed § 244(a)(1), the statute which gave the INS power to suspend deportation. Here, if 
Congress has concerns about how agencies are now using their rulemaking powers in 
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economically-significant regulatory disputes, it may revise amend the grants of rulemaking 
authority — as long as the revisions are enacted in “a statute duly enacted pursuant to Art. I, §§ 1, 
7.”' “ The REINS Act will satisfy that proviso if it is passed by both Houses of Congress and 
signed or enacted after a veto override. No constitutional problem arises because the REINS Act 
(Ms. Katzen’s words) “amend[s] the underlying delegation of rulemaking authority to require 
explicit approval of any major rules by Congress and the President” in one fell swoop, rather 
than doing so one statute at a time.” Congress has the same constitutional power to revise, 
expand, or limit agency authority whether it does so on a case-by-case basis or globally. 

Congress may do the former in organic statutes or the latter by amending or adding provisions 
parallel to the Administrative Procedure Act. The Congressional Review Act imposed such an 
across-the-board limitation, and the REINS Act proposes to do so as well.” 

Separately, citing AfomisoM v. O&OH (1987), Ms. Katzen suggests that the REINS Act 
may unduly diminish the President’s Article II executive powers. On its face, Morrison seems 
far removed from the REINS Act. Morrison considered and rejected a challenge to a federal 
law authorizing the creation of an independent counsel who investigated allegations of 
wrongdoing by executive-branch officers, without supervision by the President or the 
Department of Justice.” The prosecution of offenses against the laws of the United States is an 
inherently executive function, because it is part of the Article II power “to take care that the laws 
be faithfully executed.”*'* In addition, the act authorizing independent counsels stripped the 
President of this power and transferred it to an officer outside the executive, the independent 
counsel. The REINS Act is different on both grounds. The power to promulgate legislative rules 
is not inherently executive, as the power to prosecute is. Rulemaking cannot be executive if “[i]t 
is axiomatic that an administrative agency’s power to promulgate legislative regulation is limited 
to the authority delegated by Congress.”'" Nor does the REINS Act strip any executive officer 
of power and transfer it to a non-executive officer. Again, an executive officer, the Administrator 
of OIRA, makes the determination whether a legislative rule is a major rule, pursuant to general 
legislative criteria set forth in the REINS Act. 

To be sure, Morrison does contain language suggesting that Article II separation of 
powers challenges be judged by whether the congressional act under challenge imposes 
“restrictions ... of such a nature that they impede the Presidents ability to perform his 
constitutional duty.”"’ Perhaps Ms. Katzen is reading this language to suggest that the President 
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cannot do his constitutional duty if Congress scales back the powers of all agencies to 
promulgate major legislative rules. If that is the suggestion, it represents an aggressive and far- 
fetched reading of vague opinion language. Because the possibility Morrison held out in this 
passage was not robust enough to provide a reason for voiding the independent counsel statute, it 
should not be read to ground strong separation of powers arguments in the future. In addition, 
the executive’s prerogatives are much narrower in relation to legislative rulemaking than they 
were in relation to the prosecuting power at issue mMorrison. Even dfter Morrison, because of 
the Take Care Clause the prosecutorial power is relatively close to the core of the President’s 
executive powers in domestic affairs. The power to promulgate legislative rules is not. As 
Youngstown Sheet & Tube Co. v. Sawyer (1952) confirms, in domestic affairs, the federal 
executive’s power is ordinarily limited to executing “a congressional policy ... in a manner 
prescribed by Congress.”'^ If Congress decides to limit the “manner” by which the President 
makes policy by rescinding agencies’ powers to promulgate one subset of legislative rules. 
Article n does not gives the President any grounds for complaint. And it makes no difference 
that Congress is limiting this authority across the board rather than in one organic statute at a 
time. The President has no power of the purse — and he could not complain on constitutional 
grounds if Congress cut the funds of the executive branch by half in one bill as opposed to doing 
so in 300 or 1000 bills. The same principle applies to the REINS Act. 

In short, under controlling precedent and practices, Congress has constitutional authority 
to enact the REINS Act if it concludes in its discretion that the power to promulgate legislative 
rules by agency rulemaking is less necessary or proper for carrying constitutional powers into 
execution than it seemed when such power was conferred in different agency organic statutes. 
Neither Article I, section 7 nor Article 11 stands in the way; the REINS Act limits major 
rulemaking consistently with both. 

II. The Founders’ Theory of Natural Rights Encourages Lesislalors to Write Laws 

This Subcommittee, however, should pause to consider Ms. Katzen’s charge that the 
REINS Act “would change dramatically the constitutional structure of our government,” and her 
assertion that agencies have “traditionally engaged” in rulemaking.'* Although these claims 
state a weak legal argument, they illustrate a strongly-held policy commitment, shared among 
many elite lawyers and policy-makers; Rulemaking, by seemingly-impartial and -expert 
agencies, is so central to American goverrunent that it should not be scaled back. The power to 
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prosecute has been an executive power ever since the Founding; depending on how one counts, 
the power to promulgate legislative rules has been a regular feature of American government for 
only 40 to 80 years. To Ms. Katzen, however, the power to promulgate legislative rules is so 
time-honored and desirable that it ought to be constitutionally protected even if it is not. 

This commitment explains much of the likely opposition to the REINS Act. Morally, if 
this commitment is true, American government is retrograde or delinquent unless it establishes 
broad rulemaking by agencies insulated largely from partisan and legislative politics. 
Distributively, if this commitment is true, two sets of citizens deserve to be treated as leading 
citizens: lawyers who specialize in public administrative law, and public-policy experts who 
specialize in industrial, labor, health, safety, the environment, or many other similar fields. 

In the course of deciding whether the REINS Act constitutes an appropriate exercise of 
Congress’s constitutional discretion, Congress should engage these moral and distributive 
questions. To help this Subcommittee start the process of doing so, 1 offer in the remainder of 
my testimony a survey of the relevant political theory. In this Part, 1 begin that survey by 
explaining why legislative rulemaking siraius the best elements of the United States’ political 
and constitutional tradition. The REINS Act legislates on a fundamental issue in American 
government — delegation. Is it legitimate for Congress to write blank checks to agencies, or 
should Congress write into those checks as many terms as it can specify? Little or nothing was 
said about delegation in the Philadelphia Convention. Early Congresses considered a few 
delegation issues in detail, but not often. All the same, if one understands the political theory 
that informs the Declaration of Independence and The Federalist, it is fairly obvious why the 
phrase “legislative power’’ presumes a non-delegation principle. 

The Declaration of Independence may be understood to restate principles understood to 
count as common political and moral knowledge among American citizens as of 1788. The 
Declaration holds the following propositions to count as self-evident truths: 

[A]ll men are created equal, that they are endowed by their Creator with certain 
unalienable Rights. — That to secure these rights, Governments are instituted 
among Men, deriving their powers from the just consent of the governed, — That 
whenever any Form of Government becomes destructive of these ends, it is the 
Right of the People to alter or to abolish it, and to institute new Government, 
laying its foundation on such principles and organizing its powers in such form, as 
to them shall seem most likely to effect their Safety and Happiness. 
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These truths were assumed to set criteria by which the Constitution of 1 787 should be judged. 
Madison, for instance, writing as Publius, the author of the Federalist, argued for replacing the 
Articles of Confederation with the Constitution by appealing to “the transcendental and precious 
right of the people,” as proclaimed in the Declaration, “to ‘abolish or alter their governments as 
to them shall seem most likely to effect their safety and happiness. 

The Constitution of 1 787 attempts to secure natural rights while confronting a basic 
problem in human nature. As Federalist No. 5 1 explains: 

If men were angels, no government would be necessary. If angels were to govern 
men, neither external nor internal controls on government would be necessary. In 
framing a government which is to be administered by men over men, the great 
difficulty lies in this: you must enable the government to control the governed; 
and in the next place oblige it to control itself.^'* 

Let me illustrate the problems Publius identifies by working out the possibilities that 
follow if and when a federal agency decides to regulate benzene. (I choose this example because 
the Supreme Court considered and found deficient a proposed benzene rule in a leading 
administrative law case. This case illustrates vividly many important problems agencies 
routinely face when promulgating rules.) Benzene is used in motor fuels, solvents, detergents, 
and other organic chemicals, and it is also a by-product from refining petroleum. It is lethal 
when inhaled at extremely high concentrations (20,000 parts per million (ppm)), and it may 
cause nausea, leukemia, or blood disease at lower concentrations (above 25 ppm) above ordinary 
background levels (0.5 ppm or lower). The U S. Occupational Safety and Health Administration 
promulgated a legislative rule barring benzene at levels of 1 ppm or higher in the late 1970s.^' 

Benzene’s uses and its medical risks create challenges for regulators. Let me frame those 
challenges in terms of individual liberty, the framework Federalist No. 51 presumes. Ordinarily, 
businesses deserve the liberty to decide how to run their affairs, and workers deserve the liberty 
to decide for what sorts of employers and in what sorts of conditions they want to work. From 
those liberties follow more specific liberties to engage in specific productive activities (refining, 
or the manufacture of organic chemicals) that generate benzene as a by-product. Even if benzene 
can be toxic, the activities generate genuine benefits for customers. Even though these activities 
jeopardize the liberties of employees (by threatening their health), the employer, employees 
(plant or station workers), and insurance companies can normally process the toxicity risks, 
through some combination of wages, insurance, or changes to plant worldng conditions. 
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Yet these liberties may be abused. Because men are not angels, firms, workers, and 
insurers cannot always be trusted to work out ideal working arrangements with adequate respect 
for the legitimate interests of other parties. There are two competing risks. On one hand, in the 
absence of government, some individuals in a community will be tempted to prey on others. 
Some employers may turn a blind eye to the facts that their workplaces have high levels of 
benzene and thus expose their employees to significant health threats. Government should 
regulate against that possibility, to protect the workers’ natural rights to their lives. 

On the other hand, once a community institutes law and government, it creates another 
risk. Instead of trying to profit by doing their own work, firms or workers may try to profit by 
co-opting government processes to extract benefits. In contemporary legal and economic 
scholarship, this phenomenon goes under the name of the “theory of economic regulation,” but 
The Federalist was aware of it as well. As Federalist No. 10 warns, because “[t]he regulation of 
. . . various and interfering interests, fonns the principal task of modem legislation,” it necessarily 
“involves the spirit of party and faction in the necessary and ordinary operations of 
government. Thus, private-employee unions might lobby a law-making body to impose a 
benzene rule even when the health risks of benzene were not significant. By getting such a rule 
instituted, the union would give workers an employment benefit for which they normally would 
have needed to bargain, and it would restrain the employers’ natural rights to bargain over all 
legitimate conditions of employment. Alternatively, petroleum companies, organic-chemical- 
making companies, or other companies might acquiesce in the imposition of a benzene-safety 
rule even when such a rule was not strictly necessary. They might do so if the rule made it 
harder for start-up companies to enter their industries and compete with them. If benzene were 
not dangerous enough that a minimum-benzene-level rule were strictly necessary, labor unions 
and companies already in the regulated industries would then be co-opting the legislative process 
to raise the costs to outsiders to enter those industries. Such regulation would then restrain the 
liberties of potential new entrants into the petroleum industry, of other industries handling 
benzene, and of would-be workers in those industries. 

In short, government faces a choice between errors of omission and errors of 
commission. Leading Founding Era statesmen and theorists understood the Constitution to 
reconcile those risks through two main solutions. 
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One consists of a series of structural features slowing down the process of making laws. 
Article n assigns all of the Constitution’s executive power to the President, and Article III 
confers on the U.S. Supreme Court supreme authority over the Constitution’s judicial power. By 
contrast, because Article I creates a bicameral Congress, it bifurcates the legislative power 
between the House and the Senate. Article 1. section 7 slows down the legislative process even 
further by instituting the requirement that bills be presented to the President and then either 
signed or overridden by concurrent two-thirds supermajorities.^^ Although bicameralism and 
presentment establish structural rules, they have a substantive effect. They protect individual 
liberty by winnowing out rights-threatening bills. If a bill manages to survive bicameralism and 
presentment, its survival provides some proof that the bill may really claim legitimate authority 
to limit the liberties of people covered by it. If the bill’s claims on behalf of the public interest 
were weak, factions threatened by the bill should have been able to persuade at least one of the 
House, the Senate, or the President to prevent its passage. 

The Constitution institutes a separate safeguard — elections for legislative representatives. 
The Constitution assigns national “legislative powers” only to the House and the Senate, and 
members of those bodies must (after the Seventeenth Amendment) stand for election regularly. 
Elections institute and embody the Declaration’s expectation that a just government depends on 
“the consent of the governed.” If Congress passes a bad law, the citizenry may rectify the law’s 
wrongs by forcing a referendum election on the law, firing the representatives who voted for it, 
and then replacing them with new representatives committed to repealing the law. 

Neither of these safeguards will work very well, however, unless Congress abides by the 
non-delegation principle — that is. Congress writes tolerably specific and clear laws. John Locke 
provided the most seminal articulation of this principle. “The Legislative, or Supream authority,” 
he insisted, “cannot assume to its self a power to Rule by extemporary Arbitrary Decrees, but is 
hound to dispense Justice, and decide the Rights of the Subject by promnlgated standing Laws” 
By requiring legislators to enact the “standing laws,” Locke’s theory of natural rights prevents 
the legislators from avoiding responsibility (and avoiding being replaced) for making laws that 
turn out to be bad laws; 

The Legislative cannot transfer the Power of Making L,aws to any other hands. 

For it being but a delegated Power from the People, they, who have it, cannot pass 
it over to others. . . . And when the People have said. We will submit to rules, and 
be govern’d by Laws made by such Men, and in such Forms, no Body else can 
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say other Men shall make fmvs for them; nor can the people be bound by any 
Laws but such as are Enacted by those, whom they have Chosen, and Authorised 
to make Laws for them. The power of the Legislalive being derived from the 
People by a positive voluntary Grant and Institution, can be no other, than what 
that positive Grant conveyed, which being only to make Laws, and not to make 
f.egisiators, the l^egislative can have no power to transfer their Authority of 
making Laws, and place it in other hands.^'* 

Textually, the non -delegation principle flows from Article I’s references to “legislative power”; 
structurally, the principle performs precisely the function Locke described. Without such a 
principle, actors in the national government can easily circumvent bicameralism, presentment, 
and electoral accountability. If Congress assigns to agencies the power to make regulatory laws, 
citizens cannot fire the officers most responsible for making laws the citizenry finds contrary to 
the public interest. Consider again the Occupational Safety and Health Act and the benzene 
standard. If Congress had needed to pass the standard, companies and workers injured by it 
could have lobbied against the standard, or voted later against the members of Congress who 
ignored their lobbying. By contrast, citizens cannot replace the Administrator of OSHA nearly 
as easily as they can their own Senators and Representative. 

Similarly, if federal laws and institutions do not track the non-delegation principle, 
regulators and factions can circumvent the fences bicameralism and presentment erect to secure 
individual rights. In the benzene dispute, assume that the relevant scientific, economic, and other 
evidence does not clearly justify requiring a 1 ppm benzene workplace safety standard. If 
Congress had needed to pass the standard, bicameralism and presentment would have given 
opponents at least three opportunities to prevent the standard’s passage. The Occupational 
Safety and Health Act’s rulemaking enabling provision eliminates those choke points. Partisans 
in favor of an unnecessary workplace regulation only need to convince OSHA staff to 
promulgate the rule. 

My argument thus far has a few qualifications, to be sure. Under current law, opponents 
of legislative rules are not totally lacking in protection. U.S. administrative law gives them 
rights to submit comments in responses to notices of proposed rulemakings, and to sue in federal 
court to block the implementation of rules that adversely affect their interests. (For example, 
these protections were robust enough to convince the Supreme Court to send the benzene 
standard back for further findings by OSHA.) Under controlling law, however, federal courts 
must uphold agency legislative rules if they are based on plausible readings of agency enabling 
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statutes and have enough factual support not to be “arbitrary and capricious.” (For example, 
OSHA and the Secretary of Labor later promulgated a benzene standard with the same basic 
features discussed so far.^') Individuals have greater opportunity to protect their rights in robust 
legislative and electoral processes than they do injudicial proceedings with these deferential 
features.^* 

Separately, supporters of broad legislabve rulemaking may argue that rulemaking does 
not eliminate government by consent. After all, administrative agencies are responsible to 
political officers — to the President, through the organizational blueprint of the federal executive; 
and to Congress, through investigations, oversight, and appropriations review. Nevertheless, 
when Congress authorizes agencies to make policy following indeterminate statutory language, 
the indeterminacy and the authorization substantially dilute government by consent. In practice, 
it is very, very difficult for electoral coalitions to dislodge agency officers or change agency 
policies. If the legislative process requires Congress and the President (or a supennajority in 
both Houses) to agree to enact a new policy, parties threatened by new legislation only need to 
persuade one of three institutions to stop it. By contrast, when Congress authorizes broad agency 
policy-making, agency policy remains controlling law unless opponents convince all three 
institutions to change the agency’s mandate. 

In this respect. Congress should consider the country’s experience with the Congressional 
Review Act. That Act reduced the procedural burdens opponents needed to surmount to 
challenge a legislative rule, by instituting procedures by which disapproval resolutions could go 
to a floor vote if they were bottled up in committees of jurisdiction. Even so, as of 2008, the 
Congressional Research Service reported that agencies had promulgated 73 1 legislative rules to 
which the Act could have applied, only 47 joint resolutions of repeal had been introduced (in 
relation to 35 rules), only 3 were passed by at least one house of Congress, and only one, relating 
to an OSHA ergonomics standard, was disapproved and made void.^’ 

Morally, when Congress writes detailed and specific regulatory laws, bicameralism, 
presentment, and elections all secure ordered liberty. Our constitutional structure then works to 
secure two distributive results. It distributes to citizens the rights to which they are already 
entitled by what the Declaration calls “the laws of nature and nature’s God”: the greatest liberty 
they may have to determine and pursue their owm legitimate life priorities consistent with the 
equal rights of others to do the same. Our constitutional structure also distributes honor and 
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pride of place to members of this House and the Senate. Lay citizens owe a debt of gratitude to 
members of Congress for making difficult choices in the course of writing the laws that order the 
liberty of American citizens. Members of Congress, however, must earn that honor and 
gratitude — by making tough-minded trade-offs, writing specific laws implementing those trade- 
offs, and submitting to regular elections judging those trade-offs and their consequences. 

111. Legislative Rulemaking Emerged from Political Theories Hostile to Individual Liberty 

It is harder to identify the precise grounds on which contemporary supporters justify 
broad grants of statutory discretion for agencies to set policies. Many common arguments in 
favor of such grants are not persuasive. For example, supporters commonly argue that federal 
agencies should have broad discretion to make legislative rules and otherwise set policy because 
agencies have more subject-matter expertise than members of Congress do. Yet Congress may 
incorporate expertise into the traditional three branches of government without blurring the 
boundaries between branches as much as legislative rulemaking does. In Article fll, Congress 
may and has created courts with subject-matter expertise — like the Federal Circuit, which has 
specialized jurisdiction over patents, trademarks, and international-trade disputes. As it decides 
how to exercise its Article I powers. Congress may also solicit expert advice from agencies. For 
example, Congress established the National Institute for Occupational Safety and Health to 
“malce recommendations” to the Secretary of Labor and OSHA “concerning new or improved 
occupational safety and health standards.” Congress could easily restructure NIOSH to make 
those recommendations to Congress, In Article II, Congress may also structure executive-branch 
agencies to focus on particular regulatory problems whose execution requires the application of 
expertise. The REINS Act moves partially towards such a result. If the REINS Act passes, then 
for major rules, OSHA and other agencies will act first as legislative advisory boards to 
Congress, and then as specialized Article II executive agencies, enforcing the rules passed by 
Congress.^® 

Similarly, supporters of broad agency policy-making sometimes argue that conditions 
change too quickly for Congress to pass rules regulating individual conduct. This argument is 
unpersuasive, how'ever, because Congress manages to w'tite quite-specific legislative language 
quite often — even in acts with other provisions conferring broad discretion on agencies. For 
example, in 2008, Congress enacted the Troubled Asset Relief Program (“TARP”). TARP 
authorizes the Secretary of the Treasury to purchase “troubled assets from any financial 
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institution, on such terms and conditions as are determined by the Secretary, and in accordance” 
with policies including ”restor[ing] liquidity and stability to the financial system of the United 
States,” “protects home values, college funds, retirement accounts, and life savings;” 
“preserv[ing] homeownership and promotes jobs and economic growth;” “maximiz[ing] overall 
returns to the taxpayers of the United States;” and “providjing] public accountability for the 
exercise of such authority.” In this language. Congress left extremely broad discretion to the 
Secretary of Treasury to decide which assets to buy or refrain from buying. Yet TARP was part 
of a package deal. Other parts of the package included amendments to the tax laws. For 
example, one provision excluded child toy arrows from a tax on arrows, by specifying that the 
tax 

shall not apply to any shaft consisting of all natural wood with no laminations or 
artificial means of enhancing the spine of such shaft (whether sold separately or 
incorporated as part of a finished or unfinished product) of a type used in the 
manufacture of any arrow which after its assembly-- 

(i) measures 5/16 of an inch or less in diameter, and 

(ii) is not suitable for use with a bow described in [the existing provisiori]^'^ 

I do not mean to suggest that the REINS Act affects the administration of either TARP or 
this toy-arrow tax exemption. TARP authorizes case-by-case asset purchases, not the major 
rulemaking the REINS Act covers. My point is this: In the same enactment, the 1 00th Congress 
showed it knew how to write both determinate and indeterminate legislative language. It used 
indeterminate language in the course of creating a new administrative power over troubled 
assets, and extremely precise language in the course of exercising a tax power over arrows. It is 
reasonable to suspect that this and future Congresses could pass regulatory laws as precise as tax 
laws — if they really wanted to. So if previous Congresses have used vague and indeterminate 
language to structure the mandates of federal administrative agencies, it is probable that they did 
so because some theory of government legitimized their doing so. Specifically, that theory of 
government must have deemed it a good thing for agencies to have broad and indeterminate 
mandates — so agencies may make controversial policy choices suhstami ally insulated from the 
electoral and institutional restrictions the non-delegation principle tvould impose on Comrress if 
it were to make those same choices. 
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Supporters of broad agency policy-making may make other arguments to fill in this gap. 
Historically, however, federal agencies now enjoy the power to promulgate legislative rules 
thanks to innovations by political scientists in the Progressive Era and legal scholars and public 
lawyers during the New Deal and the Great Society. Progressive political scientists propounded 
a theory of vigorous centralized administration consciously in opposition to the natural-rights 
constitutionalism they saw in Articles 1 through III of the Constitution. Charles Merriam was a 
political scientist at the University of Chicago. In a history of American political thought, he 
summarized the general intentions and accomplishments of leading Progressives by stating that 
“[t]he present tendency ... is to disregard the once dominant ideas of natural rights and the 
social contract.” Progressives, in Merriam’s recounting, criticized natural -rights principles for 
thinking of “the function of the state in a purely individualistic way; this idea modem thinkers 
have abandoned, and . . . have taken the broader social view.” A “social view” meant a statist 
view: The state deserved a freer hand than the Declaration suggested to intervene in and impose 
the preferences of the controlling political group on private affairs. As Merriam explained, when 
the Progressives established “that there are no ‘natural rights’ which bar the way” to state action, 
each policy question became “one of expediency rather than of principle. . . . [E]ach specific 
question must be decided on its own merits, and each action of the state justified, if at all, by the 
relative advantages of the proposed line of conduct.”™ 

Because the Progressives prioritized state action over individual liberty, they found the 
Constitution’s basic separation of powers unworkable. They decided the Constitution, at least as 
understood circa 1900, needed to be delegitimized. Frank Goodnow was a professor of 
administrative law at Columbia University and the first president of the American Political 
Science Association. In his diagnosis; 

[Sjpecial care was taken [in the Constitution] to secure the recognition of the fact 
that the new government was one only of enumerated powers, and that powers not 
granted to such government were reserved to the states or to the people. 

For one reason or another the people of the United States came soon to 
regard with an almost superstitious reverence the document into which this 
general scheme of government was incorporated .... 

The question naturally arises before those who have no belief in a static 
political society or in permanent political principles of universal applicationj:] Is 
the kind of political system which we commonly believe our fathers established 
one which can with advantage be retained unchanged in the changed conditions 
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which are seen to exist?^' 

As an alternative to traditional constitutionalism, leading Progressives proposed “living 
Constitutionalism.” Before he became President of Princeton University, Governor of New 
Jersey, and then President, Woodrow Wilson also authored pioneering scholarship on 
administration. He frequently insisted that “[IJiving political constitutions must be Darwinian in 
structure and in practice.” Because constitutions are living things, statesmen do not need and 
should not try to follow their texts: “[ AJround even a written constitution there grows up a body 
of practices which have no formal recognition or sanction in the written law, which even modify 
the written stipulations of the system in many subtle ways and become the instrument of opinion 
in effecting a slow transformation. If it were not so, the written document would become too 
stiff a garment for the living thing. 

Applying living constitutionalism, Progressives hoped to institute a new and (or so they 
thought) more fundamental distinction than that among the three branches — the distinction 
between politics and administration. While Goodnow described separation of powers as a 
“somewhat attractive political theory,” he concluded that in practice it had proven to be “an 
unworkable and unapplicable rule of law.” Goodnow appealed to a superior conception of 
government by observing that “[t]he state abstractly considered is usually likened to an 
organism.” An organism has muscles, for action, and brain, for decision. Similarly, Goodnow 
reasoned, “the action of the state as a political entity consists either in operations necessary to the 
expression of its will or in operations necessary to the execution of its will.” Expression was the 
realm of politics; execution was the realm of administration. Goodnow thus envisioned a class 
of administrators with training, to acquire “considerable technical knowledge,” and tenure 
“reasonably permanent in character,” to acquire the “wide and varied knowledge” they would 
need to regulate complicated affairs. These administrators would apply general legislative 
standards in a “quasi judicial manner,” acting substantially like judges to apply standards to 
particular cases.’’ Similarly, tacitly comparing the United Slates to nineteenth-century Prussia, 
Wilson acknowledged “[i]t is better to be untrained and free than to be servile and systematic. 
Still there is no denying that it would be better yet to be both free in spirit and proficient in 
practice.” As a result, Wilson concluded that “we have reached a time when administrative 
study and creation are imperatively necessary to the well-being of our governments saddled with 
the habits of a long period of constitution-making.”^"* 
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On that basis, Goodnow and Wilson propounded a theory of government in which 
politics and administration were largely kept separate. Politicians were supposed to identify 
broad social trends and to pass broad declaratory laws identifying social problems; 
administrators would then implement specific policies to fix those declared programs. But 
politics and administration needed to be kept separate. “[AJdministration lies outside the proper 
sphere di politics” Wilson insisted. “Although politics sets the tasks for administration, it 
should not be suffered to manipulate its offices.” When politicians meddled with administration, 
Goodnow warned, “the spontaneous expression of the real state will tends to become difficult 
and the execution of that will becomes inefficient.”^^ 

Because agencies were supposed to implement specific policies, they needed to partake 
of all three of the branches of government as specified in Articles I through TIT of the 
Constitution. If and to the extent the non-delegation principle reinforced tripartite and separated 
government, the Progressives concluded, too bad for the non-delegation principle. Elihu Root, a 
leading lawyer, U.S. Senator, and Cabinet Secretary to two Republican Presidents, found 

inevitable ... the creation of a body of administrative law quite different in its 
machinery, its remedies, and its necessary safeguards from the old methods of 
regulation by specific statutes enforced by the courts. As any community passes 
from simple to complex conditions the only way in which government can deal 
with the increased burdens thrown upon it is by the delegation of power to be 
exercised in detail by subordinate agents, subject to the control of general 
directions prescribed by superior authority. 

Before Progressive agencies like the Interstate Commerce Commission, the Federal Trade 
Commission, and state public utility agencies. Root pronounced, “the old doctrine prohibiting the 
delegation of legislative power has virtually retired from the field and given up the fight.”’'' 

During the New Deal, leading law professors, members of the Roosevelt administration, 
and Congress all relied on the Progressives’ theory of administration to develop a new wave of 
federal agencies. The Admimstrative Process, by James Landis of Harvard Law School, is now 
regarded as a representative restatement of the reasons why New Deal leaders supported 
centralized administrative governance. In contrast with the Progressives, Landis justified his 
theory of administration not with Hegelian historicist political theory or with Darwinian 
analogies to animals, but rather with utilitarian arguments. An increase in “social interests,” he 
argued, is “simply a rationalization of the growing interdependence of individuals in our 
civilization and the consequent necessity of insisting upon the observation of rules of conduct. It 
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is the fact of interdependence that is the warp for such rationalization, and it is that fact rather 
than the weft of rationalization that accounts today for the administrative process.” With the 
Progressives, however, he agreed that government required a statist orientation: “a view which 
conceives it to be a function of government to maintain a continuing concern with and control 
over the economic forces which affect the life of the community.” With the Progressives, he 
also agreed that, ‘‘[i]n terms of political theory, the administrative process springs from the 
inadequacy of a simply tripartite form of government to deal with modem problems .” He 
concluded that modem government required “expertness,” which 

springs only from that continuity of interest, that ability and desire to devote fifty- 
two weeks a year, year after year, to a particular problem. With the rise of 
regulation, the need for expertness became dominant; for the art of regulating an 
industry requires knowledge of the details of its operation, ability to shift 
requirements as the condition of the industry may dictate, the pursuit of energetic 
measures upon the appearance of an emergency, and the power through 
enforcement to realize conclusions as to policy. 

Landis acknowledged that New Deal agencies created tension with pre-1900 separation of 
powers law. Nevertheless, he concluded that “intelligent realism” required government to 
concentrate its powers as energetically as big businesses did, and that he was “not too greatly 
concerned with the extent to which such action does violence to the traditional tripartite theory of 
government organization.”^’ 

Now, neither the Progressives nor New Dealers argued generally for legislative 
rulemakings, on the scales covered by the REINS Act. Most early agencies made policy by 
declaring the meanings of their organic statutes in the course of case-by-case adjudication; 
rulemaking was reserved for a few core topics, especially ratemaking. Congress started 
broadening the scope of rulemaking on a wide scale only in the 1960s, during the start of the 
Great Society. When Congress started enacting such powers, however, it did so using the same 
basic rationale that Landis laid out in 1938. Indeed, Landis illustrates. In 1960, in response to a 
request by President-elect Kennedy, Landis complained that agencies had proven themselves not 
as effective as he had expected they would be when he had written The Adminislralive Process in 
1938: “A prime criticism of the regulatory agencies is their failure to develop broad policies in 
the areas subject to their jurisdiction.” As a solution, he proposed that agencies switch from 
slow, incremental case-by-case adjudication to “other methods of policy planning” — especially 
rulemaking, for “policy also emanates from rule-making where forward-planning is possible.” In 
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response to encouragement like Landis’s, agencies already in existence responded by reading 
their enabling statutes aggressively to find grants of rulemaking power. As Congress created a 
new wave of agencies during the 1960s and 1970s, it vested them with explicit legislative- 
rulemaking powers.^* 

I should not be misunderstood to be suggesting that, in 20 1 1, supporters of broad agency 
policy-making (or, in other words, likely opponents of the REINS Act) subscribe to every 
principle espoused by Merriam, Wilson, Goodnow, Landis, or other figures I have treated in this 
section. My points are more general. First, all of these seminal figures opposed the Declaration 
of Independence, the Constitution, and our constitutional order as it was administered circa 1900. 
If contemporary supporters believe broad agency policy-making consistent with the Declaration 
and the Constitution’s basic tripartite structure, the burden lies on them to explain why 
Goodnow, Landis, and the others thought broad delegations wconsistent with those organic 
documents and our pre-1900 order. Second, it is striking that all the figuresjust treated were 
extremely optimistic that, if given broad legislative authorization and substantial autonomy from 
Congress, administrators and administrative lawyers could divine how to regulate particular 
problems consistent with public opinion and sound policy without getting derailed by political 
opposition. Third, whether they justified their beliefs on historicist, utilitarian, or other 
normative foundations, all of these figures assumed statist views. As a result, fourth, even if 
contemporary supporters do not embrace every feature of the arguments just recounted in favor 
of broad delegations to agencies, it is reasonable to suspect the REINS Act’s opponents want 
government to be more interventionist than earlier American statesmen expected and hoped. 

And last, arguments like the ones just recounted explain the distributive agenda of 
supporters of broad agency policy-making. Again, the Founders’ political program proposes to 
distribute back to individual citizens freedom the Declaration of Independence already declares 
they have, and that program gives pride of place to legislators who actually legislate. In contrast, 
because the Progressive/New Deal program assumes interventionist political priors, it seeks to 
distribute much of the freedom that would otherwise go to private individuals, worker 
associations, and firms to regulators. And that program gives political pride of place to those 
regulators — administrators and administrative lawyers. Members of Congress have a helpful 
role to play by writing broad enabling language into agency organic statutes — but the 
administrative theory of government expects them to leave the administrative process alone once 
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they have created it. As Wilson put it, “as superintending the greater forces of formative policy 
alike in politics and administration, public criticism is altogether safe and beneficent, altogether 
indispensable.” Yet “[t]he problem is to make public opinion efficient without suffering it to be 
meddlesome. Directly exercised, in the oversight of the daily details and in the choice of the 
daily means of government, public criticism is of course a clumsy nuisance, a rustic handling of 
delicate machinery.” Goodnow warned that “[pjolitical control over administrative functions is 
liable ... to produce inefficient administration in that it makes administrative officers feel that 
what is demanded of them is not so much work that will improve their own department, as 
compliance with the behests of the political party.”^^ 

Previous Congresses relied on the Progressives’ theory, or Landis’s, or other theories 
justifying similarly-broad agency powers to write organic statutes. However, this Congress need 
not be bound by the political judgments of previous Congresses. This Congress may reasonably 
conclude that the foregoing theories are too hostile to the Declaration of Independence, the idea 
of limited government under a written constitution, government by representation hedged by 
popular consent, or individual liberty. If this Congress agrees, then it must conclude that 
legislative rulemaking is less necessary or proper than it seemed to previous Congresses. 
Congress may reasonably enact the REINS Act to prevent agencies from limiting the liberties of 
American citizens in the most economically-consequential rulemaldngs. 

IV. The Founders’ Theory of Natural Rights Anticipates Important Problems with Rulemaking 
Finally, thanks to four decades and more of experience with rulemaldng, this Congress 
knows things that earlier Congresses did not. Even more striking. The Federalist Papers 
anticipate and provide a helpful framework for interpreting most of those new data. If the 
country’s collective experience has been that broad agency rulemaking powers have been 
problematic in some respects, this Congress may reasonably decide to strike a balance different 
from previous Congresses’ between broad agency power on one hand and liberty and electoral 
accountability on the other. To be sure, it is not easy to gather and consider that collective 
experience. Difficult institutional choices can invite debates in which disputants present 
conflicting case examples with no easy way to settle which case examples are most compelling. 
Nevertheless, as long as controlling law leaves Congress with discretion to decide how to 
structure federal administrative government. Congress must use its political judgment to 
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detemiine which institutions are most in the country’s interest— even in the absence of complete 
and harmonious information. 

A. Agencies Do Not Have Expertise or Information to Justify Rulemaking Without Legislation 
First, after four decades of experience, agency claims of expertise seem less persuasive 
than they did mid-twentieth century. Supporters of broad agency rulemaking insist that, by 
virtue of their expertise, agency administrators have better information for promulgating rules 
than Congress does to make laws. Alternatively, if members of Congress and administrators 
have the same information, supporters argue, administrators’ expertise qualifies them better to 
interpret the information to divine the correct mie. These arguments assume that agency 
administrators have considerable knowledge about factors directly relevant to the practical 
concerns that arise in regulatory politics. According to h'ederaiisl 37, however, this claim seems 
unrealistic. According to No. 37, statesmen must “perceive the necessity of moderating . . . our 
expectations and hopes from the efforts of human sagacity.” People must be most moderate in 
relation to the study of human affairs — “the institutions of man” — including especially politics 
and law. In those and other fields of human action, “obscurity arises as well from the object 
itself’ — that is, the variability and ambiguity of human nature — ^“as from the organ by which it is 
contemplated” — that is, the fact that we understand very little about how the human mind 
comprehends and makes intelligible things in the external world."*” 

And in administrative practice, there are good reasons for suspecting that agency 
administrators propose major rules with far less science or other authoritative information than 
Progressive or New Deal theorists claimed. Here, the benzene rule discussed in Part II provides 
an extremely representative case study. When OSHA promulgated the I ppm benzene rule, it 
had available the following statistical evidence: In Turkey, twice as many shoe workers 
(1 3/1 00,000 instead of 6/1 00,000) contracted leukemia when exposed to benzene vapors between 
150 and 650 ppm in badly ventilated conditions. In Italy, workers who made glue or ink 
contracted leukemia at abnormally high rates when exposed for long periods of time to solvents 
with benzene in concentrations between 200-500 ppm. Persistent exposures above 25 ppm were 
correlated with blood deficiencies and a fatal form of anemia. Other carcinogens had triggered 
leukemia in mice or rats exposed to the compounds at 1 ppm; it was suspected that benzene also 
triggered leukemia at the same levels, but previous mice and rat tests had neither confirmed nor 
refuted those suspicions.^' 
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From one perspective, these studies provide an extremely thin factual record on which to 
justify a 1 ppm limitation on benzene in workplaces. From another perspective, however, 
legislators and regulators must make decisions all the time on the basis of information this 
incomplete. If the factual record is so thin, however, it hardly seems compelling to say that 
administrators are better qualified than legislators to make the trade-offs. First, if the available 
data can identify medical dangers to humans from benzene exposure between 25 and 500 ppm, 
but not at 1 ppm, how should regulators extrapolate from the data they have to gauge the medical 
risks of benzene at I ppm? Different chemicals pose different risks or benefits to people at 
different levels, and regulators must make extremely tentative and subjective forecasts to fill in 
the parts of a risk/exposure curve for which they do not have concrete data. Second, assuming a 
regulator extrapolates the risk/exposure curve, how feasible is it technologically for the industry 
to reduce benzene below different exposure levels? And third, assuming regulators can settle 
these two questions, how should the extrapolated health benefits from reducing benzene be 
traded off against the economic costs of doing so? The second and third considerations are not 
scientific; they are transparently political. Yet even the first consideration is political. Scientific 
method and experience may rule out some risk/exposure extrapolations, but they cannot settle on 
only one acceptable curve. If scientists have discretion to decide which of several plausible 
curves best extrapolates the risk of benzene exposure at 1 ppm, the scientists have yet another 
political choice. 

Every major rulemaking forces similar tradeoffs, involving technology, economic 
consequences, and impact on health, safety, environment, or morals. Given the country’s track 
record over the past four decades with rulemaking. Congress may reasonably conclude that it has 
been expecting too much from administrators by expecting them to use science or expertise to 
settle the tradeoffs. Since such tradeoffs are inescapably political, it is well within Congress’s 
discretion to determine that it is no longer necessary and proper that federal agencies make such 
tradeoffs for economically consequential legislative rules. 

B. Agency Rulemaking Encourages Special-Interest Politics More than Legislation Does 

Another common argument in favor of broad legislative rulemaking is the “capture” 
argument: Congress is more likely to be captured by the special interests seeking to influence 
politics than administrative agencies are. Here, too, however. The Tederalist anticipates a 
general theoretical problem. This capture argument is persuasive only if one is certain that an 
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agency enabling statute can create a firewall between special interests and the agencies charged 
with implementing administrative policy. The Federalist suggests that it is unrealistic, even 
naive, to suggest that any institutional arrangement could ever insulate government from political 
pressure. “The latent causes of faction are ... sown in the nature of man,” especially because 
from the existence of different species of property “ensues a division of the society into different 
interests and parties.”'*^ 

The Federahsl considered how faction influences the process of making laws most 
memorably in Federalist No. 62. During the Revolutionary Era, state legislatures overhauled the 
laws of their states frequently, usually because the membership in those legislatures turned over 
frequently. When they overhauled basic property and commercial laws, Publius complained, 
these legislatures undermined “every rule of prudence,” which required that laws be “fixed 
rule[s] of action; but how can that be a rule, which is little known and less fixed.” Publius 
identified two major problems with changing rules. First, the changes threaten liberty by 

poison[ing] the blessings of liberty itself. It will be of little avail to the people, 
that the laws are made by men of their own choice, if the laws be so voluminous 
that they cannot be read, or so incoherent that they cannot be understood; if they 
be repealed or revised before they are promulgated, or undergo such incessant 
changes, that no man who knows what the law is to-day, can guess what it will be 
to-morrow.... 

Second, changing laws confer an 

unreasonable advantage ... to the sagacious, the enterprising, and the monied few, 
over the industrious and uninformed mass of the people. Every new regulation 
concerning commerce or revenue, or in any manner affecting the value of the 
different species of property, presents a new harvest to those who watch the 
change, and can trace its consequences; a harvest, reared not by themselves, but 
by the toils and cares of the great body of their fellow citizens. This is a state of 
things in which it may be said, with some truth, that laws are made for the few, 
not for the many. 

Here, we must extrapolate a little, because the specific problem Publius was criticizing 
differs in important institutional details from the problems created by agency legislative 
rulemaking. At a minimum, however, agency rulemaking looks dubious simply because it 
proceeds under the authority of broad and indeterminate legislative enabling language. Take 
OSHA again: In the benzene rulemaldng, OSHA acted pursuant to statutory language (among 
other relevant authorizing phrases) to set a benzene standard that “most adequately assurejd], to 
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the extent feasible, on the basis of the best available evidence, that no employee will suffer 
material impairment of health To put it mildly, this language is “little known and less fixed.” 

Separately, lawmaking has grown extremely complex in the modern era, in ways that 
threaten liberty. Special interests can exploit insiders’ advantages over rank-and-file citizens 
more effectively in a political regime with both legislation and rulemaking than in a regime with 
legislation only. Bruce Yandle describes how special interests influence agency policy-making 
in terms of “a theory of regulation [he] call[s] ‘bootleggers and Baptists.’” Idealistic legislators 
and regulators — the Baptists — institute a new regulatory program to tackle a public problem. 

The regulated industry and workers — ^the bootleggers — then co-opt the laudatory public aims of 
the regulatory program for anticompetitive ends: 

[Wjhat do industry and labor want from the regulators? They want protection 
from competition, from technological change, and from losses that threaten profits 
and jobs. A carefully constructed regulation can accomplish all kinds of 
anticompetitive goals of this sort, while giving the citizenry the impression that 
the only goal is to serve the public interest."*' 

To take one of many examples: It was documented that, between 1994 and 2008, more 
than 3600 people died, 6500 people were injured, and more than $1.5 billion of property damage 
was caused by fires involving flammable furniture. Many of these fires were caused when 
cigarette smokers fell asleep with lighted cigarettes on beds or furniture, or when cigarette 
smokers carelessly left cigarettes on or close to furniture. This problem is difficult to solve by 
federal regulation of the makers of cigarettes or furniture, because it is difficult for national law 
to reach into homes and stop smokers from being careless. Assuming that federal regulatory law 
must respond to the problem, however, there are two possible solutions: Compel cigarette 
companies to make self-extinguishing cigarettes, or compel furniture manufacturers to make 
non-flammable beds and furniture. 

Cigarette companies anticipated the possibility that the Consumer Products Safety 
Commission (CPSC) might lobby Congress for jurisdiction to require self-extinguishing 
cigarettes. (By statutory exemption, the CPSC lacked jurisdiction over cigarettes.) Peter 
Sparber, a vice president of the Tobacco Institute, gave out hundreds of thousands of dollars to 
local fire departments and courted their support for the National Association of Fire Marshals 
(NAFM). Later, Sparber left the Tobacco Institute and lobbied in his own name. He 
“volunteered” as the NAFM’ s lobbyist while he continued to lobby extensively for the Tobacco 
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Institute. Not coincidentally, the NAFM then petitioned the CPSC to institute legislative 
rulemaking to require furniture makers to make upholstered furniture flame-retardant enough not 
to bum if ignited by a smoldering cigarette. Later, the manufacturers of brominated fire 
retardant chemicals, whose chemicals furniture makers would need if CPSC approved NAFM’s 
petition, lent their support to that petition. (Conveniently, the chemical makers were also 
represented by Sparber). 

Furniture makers responded similarly: They appealed to health and environment concerns 
to frustrate CPSC’s acting on NAFM’s petition. Brominated fire retardants have been correlated 
with thyroid disease, impaired brain development, and impaired reproductive functions in 
animals. Furniture makers’ lobbyists persuaded concerned members of Congress to attach a 
rider to an appropriations bill blocking further action on the CPSC miemaking until the National 
Institute of Ideal th could study the health and environmental effects of fire-retardant chemicals.'*'’ 
After these studies were completed, CPSC finally issued the notice of proposed miemaking in 
2008 — fourteen years after the NAFM petitioned fora mle. As of fall 2010, CPSC still had not 
yet issued a final rule.'*^ 

Regardless of what one thinks of the merits of the CPSC’s miemaking, the regulatory 
process confirms vividly how accurate Yandle’s Baptist-bootlegger metaphor is. The tobacco 
and flame-retardant chemical industries let the NAFM act as the Baptist fronting their bootlegger 
agendas, and the furniture industry used health and environmental advocates as Baptists in the 
same way. Separately, the politics of the cigarette/furniture dispute illustrate how byzantine 
contemporary regulatory politics are. At different points, the dispute involved regulatory and 
appropriating committees in Congress, the CPSC, the National Institutes of Health, and several 
other agencies. The “industrious and uninformed mass of the people” have no chance in a 
process this complicated — not unless they hire “sagacious” lobbyists just as “the monied few” 
do — the cigarette, chemical, and furniture companies. 

CPSC Commissioner Ann Brown complained about the furniture miemaking petition: “1 
never felt any of the companies 1 worked with in this had the interest of the consumers at 
heart. ... It was a hundred fingers pointing in a hundred different directions.”’** Following 
Publius, however, one might say that Commissioner Brown made the wrong diagnosis from the 
right symptoms. In a free society, furniture makers, cigarette makers, and retardant-chemical 
makers have every right to advocate their interests to government officials. If they are going to 
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participate in the processes of setting health, safety, and environment standards, however, the 
better solution is to force them to persuade members of Congress to write the standards as 
legislation. That way, rank-and-file voters, workers, and firms have slightly better odds of 
participating in the standard-setting process — and someone to blame squarely if the process 
generates bad results. On the basis of examples like the cigarette/flirniture dispute. Congress may 
reasonably conclude that special-interest processes are es[>eciaUy threatening in major 
rulemakings — in which case such rules are less necessary and proper than they seemed 40 years 
ago, 

C. Anencv Rulemakinn Invites Conuressional Pressure without Conttressional Accountability 

The Federalist anticipated another evident problem in the model for agency rulemaking: 
the relation between agencies and Congress. Supporters defend broad rulemaking power on the 
ground that agencies can set policy freer from political pressure than Congress can. According 
to The Federalist, however, this expectation is naive. As Federatisi 48 warns, “The legislative 
department is every where extending the sphere of its activity, and drawing ail power into its 
impetuous vortex.”'*® It is therefore realistic to expect members of Congress to pressure 
agencies. For that reason, agency rulemaking worsens the quality of federal law and often 
increases the politicization of law. Members of Congress may use oversight powers, the power 
of the purse, and other tools to influence the output of agency rules — but then claim plausible 
deniability if constituents or regulated groups object to the final content of those rules. 

This phenomenon certainly played a role in the cigarette/fumiture dispute discussed in 
the last section. For better or worse. Congress delayed the CPSC’s rulemaking by almost a 
decade using an appropriations rider to force further scientific study. The same phenomenon 
probably influenced the making of OSHA’s benzene rule — here, almost certainly for the worse. 
In the late 1970s, roughly 1 .4 million workers were exposed to benzene at levels higher than 
ordinary background levels: about 800,000 working at gas stations, and the rest in petroleum 
refineries, coking plants, chemical plants, rubber-making plants, benzene transporters, and 
laboratories. When OSHA settled on the 1 ppm benzene standard, it structured the standard not 
to apply to the storage, sale, or use of gasoline after discharge from bulk terminals — i.e., at gas 
stations.^** If the benzene rule had taken effect, it would have excluded almost 800,000 
workers — more than half of the workers whose safety justified having the rule in the first place. 

It is reasonable to suspect that gas stations were an influential political force in Congress, and 
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that OSHA excluded gas stations from the rule’s coverage to make it less likely that Congress 
would interfere with OSHA’ s policy-setting for benzene everywhere else. However the 
intervention occurred, it made the benzene rule extremely arbitrary and politicized. 

On the basis of this and other similar examples, this Congress may reasonably conclude 
that the risks of backdoor congressional influence are unreasonably high for major rules. On that 
basis, this Congress may conclude that it is less necessary and proper than current law allows 
that agencies be allowed to promulgate major rules. 

D. Agency Rulemaking Encourages Agencies to Defy Electoral Mandates 

The Federalist, however, did not and could not anticipate one further feature of agency 
rulemaking. The Federalist assumes that federal law-making and -administration will focus 
primarily on brokering disputes between private interests. Publius assumed that “[t]he regulation 
of . . . various and interfering interests” of “those who are creditors, and those who are debtors . . . 
[a] landed interest, a manufacturing interest, a mercantile interest, a monied interest, with many 
lesser interests,” “forms the principal task of modern legislation.”'" Thanks to the Progressives, 
the New Deal, and the Great Society, however, the federal administrative bureaucracy now 
claims another seat at the table — asserting its awn competing interest or interests. This fact 
creates a problem that was not as apparent when legislative rulemaking was legitimized in the 
1960s and 1970s, Agencies may now become a reactionary force. If public opinion changes on 
an issue, administrative lawyers and policy-makers may resist, defy public opinion and Congress 
on the ground that they are (Woodrow Wilson’s words) “meddlesome” or a “clumsy nuisance,” 
and use rulemaking powers to forge ahead in pursuit of what agency staff knavt’ to be the true 
public interest. 

This phenomenon is occurring more and more frequently. For example, the House of 
Representatives passed a cap-and-trade environmental bill in the 1 1 1th Congress, but the debate 
provoked opposition substantial enough that the Senate Majority Leader dropped the bill and let 
it die." Politically, it is reasonable to construe that fact and the results of the November 2010 
election as a signal that the public is strongly opposed for the time being to further environmental 
energy restrictions as too expensive and anti-growth. In December 2010, however, just six 
weeks after the November 2010 election, the Environmental Protection Agency announced it had 
set a plan for using its rulemaking authority under the Clean Air Act to set greenhouse gas 
standards for petroleum refineries and fossil-fuel power plants.”’ The Clean Air Act’s 
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rulemaking powers give EPA the right and prerogative to promulgate rules implementing the 
Act — even if the American people and this Congress make a political judgment that EPA staff 
are overvaluing the benefits of eliminating greenhouse gases and undervaluing the economic 
costs. 

On the basis of this behavior by the EPA and other similar behavior by other agencies, 
Congress may reasonably conclude that the federal government’s current organization hardwires 
old policies too much and provides too little room for public opinion to take federal law in 
different directions. If so. Congress may find it no longer necessary and proper for the cariying 
into execution of their legitimate mandates that agencies continue to have the power to 
promulgate major rules. 

Conclusion 

In short, federal agencies have power to promulgate legislative rules only to the extent 
Congress supplies them with such power pursuant to an act of Congress conferring such power 
as necessary and proper for carrying into execution powers the U.S. Constitution enumerates for 
the U.S. government. By the same token. Congress may decide at a later date to scale back 
agencies’ powers to promulgate legislative rules if it decides those powers are less necessary or 
proper than they seemed when originally granted. 

The REINS Act already states purposes justifying why such a scale-back is necessary and 
proper, but in my testimony, 1 hope to have identified additional reasons why it is less necessary 
or proper than it has previously seemed why federal agencies should promulgate major rules. 
First, as Locke, the Declaration of Independence, and The Federalist Papers all warned, politics 
secure liberty more effectively if legislative rules are enacted by legislators. Bicameralism and 
presentment provide two important hedges against liberty-threatening laws, and regular elections 
provide a third. Yet contemporary administrative practice circumvents these hedges by letting 
administrative agencies promulgate what are for all practical purposes “laws.” Second, as 
enamored as previous Congresses may have been by political theories that justify lawmaking by 
administration, this Congress may reasonably disagree and decide such theories are too hostile to 
individual liberty. Finally, because our countiy has now had at least four decades of experience 
with administrative rulemaking, this Congress may decide on the basis of that experience to limit 
legislative rulemaking only to economically-inconsequential rules. T\ie Federalist Papers 
warned about the dangers of legislating with incomplete information, special-interest politics. 
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and congressional bullying of agencies . . . and in these respects the Federalist anticipated 
important problems legislative rulemaking has encountered in practice. 

Thank you again for the opportunity to testify, and I am happy to answer any questions 
members of this Subcommittee may have. 
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Mr. Coble. Mr. Goldston, you are recognized for 5 minutes. 

TESTIMONY OF DAVID GOLDSTON, DIRECTOR OF GOVERN- 
MENT AFFAIRS, NATURAL RESOURCES DEFENSE COUNCIL 

Mr. Goldston. Thank you. Chairman Coble, Mr. Cohen, Mem- 
bers of the Subcommittee, thanks for having me here today, though 
it is a little odd to be sitting on this side of the dais. 

I am here today to testify in opposition to the REINS Act, a bill 
that I think itself cannot withstand scrutiny on either practical or 
theoretical grounds. And I look forward during the Q&A to engag- 
ing with Professor Claeys on some of the points that he referenced. 

Let me start with the practical problems. This bill would basi- 
cally amend virtually every health and environmental law cur- 
rently on the books, along with other laws, hampering their imple- 
mentation. Its clear purpose is to place roadblocks in the way of 
protecting the public and to privilege the complaints of any indus- 
try. 

How would the bill work in practice? Congress would be put in 
a position of quickly second-guessing decisions that are often based 
on years of technical analysis and policy deliberation. In response, 
industry lobbyists would inundate Congress both with campaign 
contributions and to evaluate technical and economical claims. 
Congress would have little choice but to fall back on political cal- 
culations, logrolling, and dealmaking, that might have little to do 
with the merit of the arguments before them. Industry would no 
longer have an incentive to cooperate with agency rulemaking proc- 
esses and the regulatory process would likely become more random 
and less predictable. The Executive’s ability to carry out the laws 
as they are written would be curtailed and the courts would be lim- 
ited in their ability to enforce them. 

All this is totally unnecessary. The rationale for delegating some 
decisions to agencies is as valid now as it was 100 years ago. Con- 
gress is not the best venue for reaching detailed, technically based 
decisions regarding every issue. And I would add that the issue is 
whether the REINS Act would make the situation better or worse, 
not whether there are any problems at all with current rulemaking 
procedures. 

Congress does not lack the tools it needs to guide the regulatory 
process. It writes the laws which govern the regulations and it can 
intervene to change those laws or to block individual regulations 
anytime it chooses. It also has vast informal powers to influence 
the Executive. The concern the bill’s sponsors have with the cur- 
rent system seems not to be that the current system doesn’t work, 
but that it does. The public is protected, yet agencies are con- 
strained by courts and the political context. The benefits of regula- 
tions outstrip the costs. The complaint is, rather, that those on the 
right end of the political spectrum don’t always win under the cur- 
rent system. This bill is an effort to rewrite the rules of governance 
and reverse longstanding practices to make it easier for one ideo- 
logical fashion to triumph. 

Mr. Coble. Mr. Goldston, if you would suspend. We were late 
starting your clock so the red light does not bar you right now. You 
have got a couple of minutes to go. That was our mistake here. 
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Mr. Goldston. I think we would be well advised to stick to a 
system based on long experience and constitutional principles that 
has yielded public protections while allowing for economic growth. 
Thank you. 

[The prepared statement of Mr. Goldston follows:] 
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David Goldston 

Director of Government Affairs 
Natural Resources Defense Council 

Testimony before the House Committee on the Judiciary 
Subcommittee on Courts, Commercial and Administrative Law 
March 8, 2011 

Chaimian Coble, Ranking Member Cohen and Members of the Subcommittee, 

I appreciate the opportunity to testify before you today. T am currently Director of 
Government Affairs for the Natural Resources Defense Council (NRDC), but I worked 
on Capitol Hill for more than 20 years as an aide to Rep. Sherwood Boehlert of New 
York, the last six of those (2001- 2006) as the Chief of Staff of the House Committee on 
Science. My testimony draws on that experience as much as on the views of NRDC. (1 
must say that despite, or perhaps because of my years on Capitol Hill, it is a daunting 
prospect to sit on the witness side of the dais.) 

The REINS Act is a proposal that may seem benign and appealing on the surface, 
but in fact, it is radical in concept and would be perilous in execution. The bill could, in 
effect, impose a slow-motion government shutdown, and it would replace a process based 
on expertise, rationality and openness with one characterized by political maneuvering, 
economic clout and secrecy. The public would be less protected, and the political system 
would be more abused. Indeed, it is hard to imagine a more far-reaching, fundamental 
and damaging shift in the way the government goes about its business of safeguarding the 
public. 
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Goldston testimony 

How could such a seemingly technical change in process have such significant 
consequences? How could a bill that its sponsors claim is just an exercise of 
Constitutional authority and oversight be so detrimental? The answers become clear as 
soon as one thinks through how the REINS Act system would actually work. 

For more than a century — going back at least to the creation of the Food and 
Drug Administration — Congress has established federal agencies and empowered them 
to make decisions to protect the public. Congress did not do this because it was lazy or 
interested in abdicating power or responsibility. Instead, Congress rightly concluded that 
some kinds of decisions required deep technical expertise and a balanced, judicious 
decision process somewhat insulated from political horse-trading and power plays. If 
anything, the rationale for granting authority to federal agencies has only become 
stronger over the years, as science has become more complex, the Congressional docket 
more crowded, and the Congressional political horizon more short-term and focused on 
fundraising. 

Under the current system. Congress still plays the central role by deciding what 
kinds of tasks the regulatory agencies should undertake, which is a fundamentally 
political decision. For example, in dealing with clean air. Congress sets policy - 
deciding, for example, that the government should limit pollutants that endanger public 
health - but agencies determine what level of a pollutant poses a danger. Congress 
requires that mandated pollution control technologies be available and affordable, but 
agencies determine which technologies meet those criteria. 
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The REINS Act is a summary rejection of the hard-earned knowledge that led to 
the creation of agencies and of a century of bipartisan experience. The Act radically 
repositions Congress, the most political branch of government, as the place to make the 
ultimate decisions that involve detailed technical matters. 

How would this actually work? Agencies often take several years to formulate a 
particular safeguard, reviewing hundreds of scientific studies, drawing on their own 
experts in science and economics, empanelling outside expert advisors, gathering 
thousands of public comments, and going through many levels of executive branch 
review. Under the REINS Act, Congress, with its limited and largely inexperienced staff, 
and its broad and unfocused agenda, would have 70 legislative days to second-guess each 
and every decision covered by the Act. 

So what would Congress do'^ It couldn’t decide it didn’t have the time, expertise, 
energy or interest to review a rule; failure to take action would kill any safeguard. No, it 
would have the kinds of hearings in which it probes issues that it has little capacity to 
evaluate. I urge Members to think about whether anyone comes away from hearings that 
revolve, say, around statistical methodology better informed or with a greater 
appreciation of Congress. Worse still, Congress could forgo hearings and race the clock 
with even less information and debate. And then on the House floor, debate is limited to 
two hours - hardly an open rule. 

Lobbyists would descend on Congress with even greater fervor than is currently 


the case to pressure Members to take their side on individual regulations. 
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Industry would no longer have an incentive to work with regulatory agencies to 
craft sensible regulations because they could instead just hold off and try to get Congress 
to overturn any rule they disliked. At the same time, the outcome of the regulatory 
process would become less certain, denying industry the one thing it always wants most - 
predictability. 

The one group sure to gain from REINS would be campaign fundraisers. With 
each major regulation dependent on Congressional action, every industry group would 
feel the need to ante up to be sure they had access when mles affecting them were sent up 
to the Hill. And Members of Congress would be given yet another enticement to use 
when soliciting donations. The result? The agency process, which is required by law to 
include public information on interactions with those trying to influence regulations, 
would be replaced with closed-door meetings with Members of Congress and backroom 
deal-making. 

And one could easily see the rulemaking system becoming more arbitrary still, as 
political calculations will add an element of randomness to the votes. A Member might 
think, “Well, I can’t be seen as always pro-regulation, so I have to find at least one or two 
regulations to vote against” - or vice versa. Or, “1 better vote with Rep. X on this 
regulation because I’m going to need her vote on my bill next week.” This kind of 
standard political calculus is especially ill-suited to deciding among regulations that will 
come from a wide variety of agencies handling a wide variety of public concerns. But 
Members will no doubt end up trading, say, a vote on a Food and Drug Administration 
safeguard against one from the Environmental Protection Agency (EPA). 
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This tendency will be exacerbated because, no doubt, groups will be keeping a 
tally of votes under the REINS Act without regard to their content. 

The REINS Act would do nothing to improve how the nation is governed, but it 
would torque the regulatory process in industry’s favor. Every feature of the bill is 
biased against public protections. All an industry would have to do to derail a safeguard 
is to convince a bare majority in one House of Congress to vote against it. There is then 
nothing the other body could do to resurrect the safeguard. And the Administration’s role 
- under any President - would be limited, in effect, to advising the Congress on what a 
detailed regulation should say. 

The assumption behind this bill - that every public protection is suspect - has led 
to bill drafting that flies in the face of sensible governing principles. For example, the 
bill prevents Congress from considering more than one rule “relating” to the same subject 
in a single Congress, If the REINS Act ever became law, there would no doubt be much 
haggling over what was to be considered “related.” But let’s take the simplest case. 

Let’s say this month. Congress rejected a rule to protect the public from smog, but the 
debate indicated there were compromises that would make the rule acceptable. Under the 
REINS Act, no revised version of such a smog rule could be taken up again until 2013 
even if there were agreement on what it should contain. In the meantime, the EPA would 
be unable to carry out its legal responsibility to update protections against smog. 

Even more perversely, the bill would allow courts to overturn rules even after 
Congress had voted to approve them. This is bizarre, especially given complaints about 
“activist” courts. 
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But under the REINS Act, courts are required to ignore the Congressional vote 
and debate, presumably so that industry would have one more chance to block any 
safeguard. This seems to assume that Congress’ judgment can’t be trusted if it decides to 
allow a rule to go into effect. 

More oddly still, the REINS Act is likely to lead to situations that amount to a 
Constitutional crisis. Let’s say a court rules that under a statute a rule limiting, say, 
mercury emissions must be issued by a certain date (to take a real example). What 
happens if the agency then issues a rule to comply with the court ruling and Congress 
rejects it? Who is then in violation of the law? Under the Constitution, a court 
presumably can’t require Congress to act, so the statute could not be enforced. But it also 
would not actually have been repealed. The REINS Act could quickly make a mockery 
of law by creating these Escher-like puzzles. Statutes could be made dead letters without 
ever going through the Constitutional process of repealing them. 

All this is entirely unnecessary because Congress already has all the authority it 
needs to exercise oversight and control the regulatory system. Congress writes the laws 
that determine what activities get regulated and what criteria are used to write those 
regulations. It has the authority through normal procedures, the expedited Congressional 
Review Act, and control over the public purse to block or amend any rule it sees fit. 
Congress is hardly powerless to intervene in the rulemaking process, and agencies 
already keep that in mind. 
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It’s hard not to conclude that the complaint that the REINS Act’s champions have 
is not with the Congressional process, but with the results, in line with public opinion, 
agencies carry out their legal responsibilities to protect the public, and Congress has 
generally allowed the agencies to do their work under the law. Since the normal, time- 
honored processes of government have not resulted in the outcomes one ideological 
faction would like, they have proposed to change the rules in a manner that favors their 
faction. This may be the oldest political impulse there is, but it has not been a recipe for 
good government. 

This is clear even if one just looks at the mechanics of carrying out this bill. Does 
Congress really want to be the arbiter of every significant rule’’ Does it want to 
adjudicate every scientific dispute, or the validity of every claim a PR shop dreams up 
each time an industry is asked to consider the public interest? Congress is already 
incapable of carrying out its most basic budget-writing responsibilities in the allotted 
time. Does it want to add hearings and floor debate on 80 or so rales a year to its docket? 

The burden of proof ought to be on the authors of the REINS Act to demonstrate 
exactly how the current system is broken and why their bill would be an improvement. 
Administrations under both parties have reviewed the aggregate impact of regulations 
and found their benefits to have exceeded their costs (and not all benefits are 
quantifiable). The mere existence of regulations in a complex, modern nation of more 
than 300 million people is not proof of a problem. Is the problem simply that industry 
does not always get its way? Is the goal simply to move all decisions into whichever 
venue industry is most likely to triumph? 
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From the bill itself, all one can conclude is that the REINS Act sponsors want to 
change the regulatory process in the worst way. 
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Mr. Coble. Thank you all, gentlemen. 

Gentlemen, we try to apply the 5-minute rule to us as well. So 
if you all could respond tersely, that would he of benefit to us. 

Professor Schoenbrod, let me ask you this question. Does the 
REINS Act preclude congressional consideration of the expertise 
that agencies have brought to the development of a given regula- 
tion? 

Mr. Schoenbrod. No, it does not. The agencies would inves- 
tigate. The agencies would analyze. Congress’ job would be to 
render a judgment and to be accountable. 

Mr. Coble. Professor Claeys. 

Mr. Claeys. Yes, Mr. Chairman. 

Mr. Coble. Critics of the REINS Act allege that it has constitu- 
tional flaws in light of the Supreme Court’s rulings in INS v. 
Chada and Morrison v. Olson. Summarize, if you will, your views 
of this criticism. 

Mr. Claeys. Mr. Chairman, neither of those criticisms has merit. 
As a background matter, agencies have no power to promulgate 
legislative rules unless it is given to them by Congress. So the Mor- 
rison argument runs off of the assumption that there is some core 
inherent prerogative of the President in relation to legislative rule- 
making that is threatened by the REINS Act. However, if all of ex- 
ecutive branch agencies’ rulemakings powers must come from Con- 
gress, there can’t be any such core Article 2 prerogative. 

Maybe the most helpful precedent here would be Youngstown 
Sheet and Tube v. Sawyer, a 1952 case. President Truman tried to 
order a seizure of the steel mills and he didn’t have an act of Con- 
gress to support it. The Court held that in the absence of that stat- 
ute — such a statute or other kind of authorization from Congress — 
that the President had no authority. 

So as for the Chada ruling, once it is accepted that — as it is 
under controlling practice and precedent — that agencies may re- 
ceive delegations from Congress of Executive power to promulgate 
legislative rules, then trickier issues 

arise about whether and in what circumstances Congress may 
put strings or conditions on an executive branch agency’s exercise 
of that Executive power. 

The Chada decision doesn’t rule out the possibility that Congress 
may ever attach strings. It merely states if Congress does attach 
such a string. Congress must do so by a genuine bona fide legisla- 
tive act that is passed by the House and the Senate and then ei- 
ther signed by the President or passed by two-thirds supermajority 
in both Houses. 

The REINS Act specifies that a major rule is promulgated pursu- 
ant to valid enabling statute and there is valid Executive authority, 
except that the rule may not take the force of law until this Con- 
gress passes a joint resolution of approval. If that joint resolution 
satisfies bicameralism at presentment, it satisfies Chada. 

Mr. Coble. Professor Claeys, let me come back to you. There has 
been some criticism directed against the REINS Act on the charge 
that it is biased against public interest and public protection. What 
say you to that? 

Mr. Claeys. Mr. Chairman, I taught food and drug law for 3 
years. I haven’t taught it recently, but I have taught it. And one 
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of the things that struck me was that some of the FDA’s biggest 
successes and the legal mandates that it enforced the most success- 
fully were ones acting in response to an implementing statute 
passed by Congress. 

When there was a thalidomide scare, there were other significant 
medical scares, the FDA staff recommended to Congress that a bill 
be passed. And Congress took the agency’s expertise and imple- 
mented and enacted the law. 

I don’t understand why, if a similar problem were to arise today, 
this Congress would not respect the agency’s arguments, look at 
the factual record the agency put together, and look at all interpre- 
tive and other policy questions the agency needed to consider. And 
if Congress was satisfied, this Congress could then say. We approve 
of the Executive’s proposed legislation and we are not going to stay 
in the way of its going forward. 

Mr. Coble. Thank you, sir. 

Mr. Goldston, none of us is perfect. So Federal agencies from 
time to time do get things wrong. If they do, then why shouldn’t 
their biggest and most important decisions be placed before the 
Members of Congress for a vote? 

Mr. Goldston. Well, I think there certainly should be an ability 
for Members of Congress and the public to have recourse in terms 
of Federal regulations. Congress has that ability right now: The 
Congressional Review Act. The House just passed the continuing 
resolution the other day that had at least 19 examples of places 
where Congress used its spending authority to block regulations. 
We didn’t think that was a good idea, but it certainly was within 
their authority. Congress could rewrite the statutes. 

Congress, as Professor Claeys mentioned, the House is right now 
thinking of considering legislation to change EPA’s authority re- 
garding greenhouse gases. Congress has all the tools it needs to do 
exactly what you asked about. The question is. What would be the 
impact of reversing the entire system that has grown up; who 
would be likely to benefit; would the solution be worse than the 
disease? I would argue that it would be. 

Mr. Coble. I see the red light is illuminated, therefore barring 
me from further questioning. I recognize the distinguished gen- 
tleman from Tennessee, Mr. Cohen, for 5 minutes. 

Mr. Cohen. Thank you, sir. 

Mr. Goldston, do you see constitutional problems with the sepa- 
ration of powers here? 

Mr. Goldston. I am really not an expert on the constitutional 
question. I would say that one concern, though, is that — there are 
two concerns with the bill that at least raise issues relating to the 
Constitution, whether they are constitutional or legal issues. 

One is, I agree with Professor Claeys that Congress is the one 
that has the authority to delegate to agencies and it has the choice 
whether to do that. What this bill does is it continues to delegate, 
but then doesn’t allow the agency to carry out the delegated au- 
thority. This is sort of a halfway measure where Congress isn’t tak- 
ing the authority back but it is not leaving it with the agency ei- 
ther. I think that is a peculiar situation and can result in a situa- 
tion where the law is not able to be carried out and there is no re- 
course for anybody in the courts or elsewhere. So that is one issue. 
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The other is that regardless of whether it violates Chada or not, 
this bill does create a situation where the failure — where failure to 
act by one House will kill an Executive action, with again, no re- 
course to the other body or the President. Whether that is tech- 
nically a constitutional issue in terms of the law, I leave to Con- 
stitution experts. But it certainly raises practical problems that the 
Constitution tried to avoid. 

Mr. Cohen. It does raise that issue. Bills have to be passed by 
both Houses. And that is something we have done for a long time. 
In this circumstance, the Senate would have to — could on its own 
not pass something — and it takes 60 folks to do anything over 
there. It really takes more than 60. Sixty. So 41 people could sty- 
mie the entire United States Government. Pretty strange veto 
power they would then have over the Executive. It is something 
that I don’t think is envisioned anywhere. 

Professor Schoenbrod, you are familiar with Morrison v. Olson, 
I guess. 

Mr. Schoenbrod. Yes. 

Mr. Cohen. How do you reconcile that case where Chief Justice 
Rehnquist said that the test for evaluating a statutory scheme 
under the separation of powers doctrine to see whether it can 
stand. It says the statute is suspect if it is an attempt by Congress 
to increase its own powers at the expense of the Executive branch. 
This indeed would be an attempt by Congress to increase its pow- 
ers. How would you reconcile the REINS Act with Justice 
Rehnquist’s ruling in Morrison v. Olson? 

Mr. Schoenbrod. There are cases going back to the framing of 
the Constitution which describe law as rules of conduct. The regu- 
lations that agencies promulgate are rules of Conduct. And in fact, 
courts talk about these regulations all the time as “legislative 
rules.” So we are not talking here about Executive power fun- 
damentally; we are talking here about legislative power. So it is a 
question of Congress reclaiming some of its legislative powers. So, 
therefore, Morrison v. Olson is not implicated. 

Mr. Cohen. Well, the regulatory agencies, commissions, do you 
consider them executive or legislative? 

Mr. Schoenbrod. Well, they can’t be legislative. They are not 
part of the legislative branch, but they are exercising legislative- 
type powers. And when courts talk about “legislative rules” as op- 
posed to “interpretive rules,” they are recognizing the fact that 
these agencies make law. 

Mr. Cohen. But the agencies are executive — under the Execu- 
tive. 

Mr. Schoenbrod. That is right. 

Mr. Cohen. So it is taking away from the executive branch. That 
is the executive branch. They may be legislating, they may be rule- 
making. Presidents make decisions. Vice Presidents. Secretary 
Clinton makes a decision. Her committees make a decision. But 
that doesn’t make them part of the legislature. They are part of the 
executive. 

Mr. Schoenbrod. Pardon me. Congressman. Congress has dele- 
gated to the agencies the power to make these legislative rules. 
Congress could take that back or condition it. 
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Mr. Cohen. Right. Congress could just make all the rules them- 
selves. Why couldn’t we just under this theory, which makes more 
sense to me, just make all the rules ourselves; have some Commit- 
tees make the rules. Since they are not going to go into effect until 
we approve them, why shouldn’t we have the Committees pass and 
approve all of the rules and then just let the agencies administer 
them? Would that make for sense to you? 

Mr. SCHOENBROD. I think not. I mean, I think there are problems 
given the volumes of rules that our country has. It seems to me 
what the REINS Act attempts to do is to draw a line and to have 
the more important ones come hack to Congress for consideration. 

Mr. Cohen. Well, what if we just did the more important ones? 
The fact is, we couldn’t even amend the law. You have got an hour 
to talk about it. You talk about post offices. And we passed 70 post 
offices. That is a simple thing; voice vote, nobody cares. Fine and 
dandy. It is done. These are things that should be policy issues and 
people are going to want to debate them and have differences of 
opinion. From your testimony, and I appreciate your scholarly 
background, you don’t have a real good impression of Congress, or 
attitude about it, do you? 

Mr. ScHOENBROD. Well, it seems to me that I am here suggesting 
how it would make sense to move forward. And whatever my pri- 
vate opinions are, they are my private opinions. I think this bill is 
a good bill. And whatever my impressions are of any branch of gov- 
ernment is really my private point of view. 

Mr. Cohen. Mr. Chairman, if I could just have 30 seconds to fin- 
ish. 

Mr. Gowdy. [presiding.] Without objection. 

Mr. Cohen. Thank you. 

Mr. ScHOENBROD. I am sorry. I worked in Congress for Senator 
and Vice President Hubert Humphrey, going back to the sixties, 
and I do have a lot of respect for the institution. I do think, how- 
ever, that the system as a whole sometimes fails the people. It is 
not Congress as a whole. 

Mr. Cohen. Mr. Chairman, I will say, reading the testimony, it 
is obvious that your opinion of Congress is not particularly good. 
You think that we don’t want to take decisions and make decisions 
that are difficult; that we take easy, easy things like naming post 
offices — and I forget; I am trying to find the page and how you 
refer to that — we don’t like to take a stand. 

The fact is, with the passage of this you can’t guarantee that 
Congress will do any more about lead poisoning that was the begin- 
ning of the basis of your discussion. That doesn’t mean Congress 
is going to belly up to the bar and do the right thing or approve 
some regulation or not. You might have no lead regulation at all 
and more children die. 

So I submit to you, whether you are right or not, unless maybe 
you change the people, it is not the institution, and you are trying 
to change the institution. 

Mr. ScHOENBROD. I think Congress has done many excellent 
things in regard to air pollution. It was Congress that passed the 
rule to reduce auto emissions 90 percent. It was Congress who de- 
cided to eliminate ozone-destroying chemicals. It was Congress that 
had the effective action on lead and gasoline. It was Congress that 



136 


decided to reduce acid rain 50 percent. I think Congress is capable 
of doing many wonderful things. And I think Congress works best 
when it is most accountable. 

Mr. Cohen. Thank you, sir. Thank you Mr. Chairman. 

Mr. Gowdy. Mr. Goldston, I want you to assume hypothetically 
that Congress were contemplating a piece of legislation — and hypo- 
thetically let’s assume it was called the PATRIOT Act. Would you 
agree or disagree that Congress could pass a broad piece of legisla- 
tion called the PATRIOT Act and then let the FBI fill in the de- 
tails? 

Mr. Goldston. Yes. I think, again, the courts have limited how 
much delegation authority Congress has, but it is very broad. So 
yes, creating broad policy I think is the role of Congress. And then 
it could leave to the agencies the particulars of how to implement 
it with, again, always the ability to come back under current proce- 
dures. 

Mr. Gowdy. So you would let the Bureau promulgate regulations 
that the Bureau would then interpret and enforce. 

Mr. Goldston. In this hypothetical, sure. I think it would be- 
hoove Congress — and I agree with Professor Schoenbrod on this — 
to give as much direction to the agency as possible. But if there 
were kinds of issues that raised either particular kinds of technical 
questions or that involve complicated deliberations that needed 
some 

quasi-judicial look, then yes; I would not be inherently opposed 
to the agency being able to figure out the specifics of that. 

Mr. Gowdy. Currently there are regulations which constitute evi- 
dence of negligence; in fact, in some instances, evidence of neg- 
ligence per se in civil cases. Correct? 

Mr. Goldston. I am not an attorney, but yes. 

Mr. Gowdy. Don’t go bragging. What about — well, let me ask you 
if — and if I am asking a question that is not fair, then I will with- 
draw it. Would you disagree with me that there are criminal sanc- 
tions for the violations of certain regulations? 

Mr. Goldston. Absolutely. 

Mr. Gowdy. And would you not agree with me further that it 
really is best for Congress to pass regulations or rules that carry 
with it criminal sanctions? 

Mr. Goldston. Yes. And I think that is generally what happens. 
Congress is the one that decides that if you are going to put an ef- 
fluent into the water or a pollutant into the air, that that would 
constitute under certain circumstances a criminal violation. The 
specific level which involves, among others things, technical deci- 
sionmaking, figuring out which pollutant, and so forth, that is what 
was left to the agency. The agency on its own can’t decide that 
something is a criminal violation. 

Mr. Gowdy. You mentioned expertise. Are you familiar or can 
you give me examples where the “expertise” failed? 

Mr. Goldston. Not offhand, but I have no doubt that there are 
many. I am not arguing — my argument is not that agencies are 
never wrong or should be beyond the law. My argument is that the 
solution of the REINS Act would make worse every situation that 
it aims to clear up. 
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Mr. Gowdy. Do you challenge the constitutionality of the REINS 
Act? 

Mr. Goldston. I don’t have a position on constitutionality. As I 
said, I think it does some things that are constitutionally suspect 
in sort of the way that it will leave, for example, a situation where 
the law could remain on the books but be unenforceable in court 
or elsewhere because the court couldn’t get Congress to approve a 
regulation that would be required by the statute which would re- 
main in effect. Whether that would be technically unconstitutional 
or not, I am not qualified to say. 

Mr. Gowdy. Professor Claeys, can you think of any examples 
where the expertise fails? Because it strikes me that that is the ar- 
gument in favor of the status quo, is that there are experts at these 
executive agencies, whereas Congress is bereft of expertise. In some 
instances, that may be correct. Can you cite examples where the 
“expertise” failed? 

Mr. Claeys. I hope this is answering your question. It may be 
an answer to a different question. I can cite and did cite in my tes- 
timony examples where the claims made on behalf of expertise 
couldn’t justify the regulation that was being put forward. So, for 
instance, back in 1980 the Supreme Court considered a challenge 
to a rule to impose bending standards to put in a one-part-per-mil- 
lion restriction on the amount of benzene in the workplace. And the 
Occupational Safety Health Administration had three or four pieces 
of data. Some was about studies done of workers in Turkey who 
made shoes and were exposed to benzene and some of them con- 
tracted leukemia. Some had to do with people who made glue in 
Italy and they contributed leukemia. Some had to do with general 
medical data and people who contracted blood deficiencies. But the 
exposures to which all those people were subjected were 150 parts 
per million up to 650 parts per million for leukemia or 25 parts per 
million for the people who suffered the blood deficiencies. There are 
laboratory tests on mice and rats that suggested that other chemi- 
cals caused health problems at one part per million, but not ben- 
zene. 

The point of my testimony is just to show in a situation like that, 
there is a tremendous amount of extrapolation that the agency 
needs to take from the three or four data points to say that there 
is a safety problem at one part per million. 

In a situation like that, there are two or three really political 
choices. First, how do you interpret three or four pieces of data? 
Second, assuming that you think it creates some possibilities of a 
health risk, does the agency think the technology exists to impose 
the standard? And, third, what are the cost-benefits economically? 

And if you put the three of those together, it is just simply not 
expertise that is justifying the extension of this data into a rule. 
There are three political choices being made, and it would be bet- 
ter, more accountable, if Congress took ownership of those choices 
by embracing a joint resolution of approval. 

Mr. Gowdy. Ml right. Thank you. 

I have run into a red light, and the Committee would recognize 
the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

This is an astounding hearing to me. 
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Are you aware, Professor, that 66 law professors, plus a former 
California Supreme Court justice, have all sent in a letter to us giv- 
ing 5 reasons why they express their opposition to the passage of 
the REINS Act? 

Mr. ScHOENBROD. No, I am not. Put it this way: I have been a 
law professor a long time, and I never cease to be astounded by 
what law professors conclude. 

Mr. Conyers. Well, I noticed. I have been listening to you all 
afternoon, and I never — I am always astounded by some of your 
comments. So I accept your remark. 

Now, let me ask Professor Claeys, are you familiar with this let- 
ter dated February 8th, 2011, from — I am going to put it in the 
record, by the way — 66 law professors, including a former Supreme 
Court justice, stating 5 reasons why they oppose the passage of the 
REINS Act? 

Mr. Claeys. No, Congressman Conyers, I am not. 

Mr. Conyers. All right. 

Let me ask you — you are not a professor, Mr. David Goldston? 

Mr. Goldston. Not currently. I have been. 

Mr. Conyers. Well, are you aware of the letter that I have been 
asking about? 

Mr. Goldston. Yes, I am. 

Mr. Conyers. So the two professors are not aware of the letter, 
and the one former professor is aware of the letter. 

Well, I ask unanimous consent to enter the letter from the 66 
law professors into the record, Mr. Chairman. 

Mr. Gowdy. Without objection. 

[The information referred to follows:] 
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March 14, 2011 


The United States Senate 
Washington, D.C. 20510 

The United States House of Representatives 
Washington, DC 20515 

Dear Members of Congress: 

We are writing, as individuals, to express our opposition to passage of the REINS Act. In 
signing the letter, we have included our titles and the institutions at which we teach for 
purposes of identification. 

Under the proposed legislation, no “economically significanf’ regulation would take 
effect unless affirmatively approved by Congress, by means of a joint congressional 
resolution of approval, which is signed by the President. If a joint resolution is not 
enacted into law by the end of 70 session days or legislative days, the regulation is not 
legally valid and it will not go into effect. As law professors who teach administrative 
and environmental law, we consider the proposal to be unnecessary to establish agency 
accountability and unwise as a matter of public policy because it undercuts the 
implementation of laws intended to protect people and the environment. 

We oppose the REINS Act because: 

1 ). The REINS Act would replace the strengths of agency rulemaking with the 
weaknesses of the legislative process. 

The current system of administrative agencies of the federal government began more than 
100 years ago, and matured through the 20* century. It was codified in its present form in 
the Administrative Procedures Act (APA) passed in 1946. In order to take advantage of 
the scientific, economic, legal, and other expertise in agencies. Congress has delegated to 
them rulemaking authority. Congress has also recognized that agencies are more 
insulated from the political process. Although agencies are (and should be) subject to 
political influence, agencies must also have legal justifications for their actions. When 
agency rules are appealed, the federal courts ensure that regulations are backed up by 
reasonable policy justifications and are consistent with the statutes passed by Congress. 

While superficially it may seem like a good idea to make Congress the final arbiter of all 
significant regulatory decisions - after all, Members of Congress are elected and 
regulators are not - neither most Members of Congress nor their staffs are likely to have 
sufficient expertise regarding complex regulations to make a considered decision whether 
to adopt a regulation, particularly within the limited time frame legislators would have to 
act. Congress has scaled back staffing levels and, unlike agencies. Congressional offices 
do not employ doctors, epidemiologists, botanists, statisticians, etc. 

Even if Congress did have the necessary expertise to review regulations, the type of 
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careful and time-consuming review that would be required would pose a burden on it, 
diverting members and their staffs from other business. Since this review would have to 
occur within a short time frame, the REINS Act has the potential to stop (or at least slow) 
important other business, assuming that legislators and their staffs actually spent the time 
necessary to understand complex regulations. 

It is also uncertain that Congress can or will tear itself away from other pressing business 
in order to consider approval of pending regulations. In particular, a 70-day deadline is 
unlikely to give the Senate sufficient time to pass a resolution of approval, turning the 
Act into a type of a congressional pocket veto for significant regulations. 

Finally, unlike agencies. Congress does not need to have a reasonable policy justification 
for refusing to approve a regulation. Any disapproval is therefore more likely to reflect 
the political power of special interests, a potential that would be magnified in light of the 
fast-track process. This makes the Act a thinly veiled effort to subject regulations to 
greater political pressure than the opponents of regulation can bring to bear on an agency. 

2 ) Congress already has the power to stop regulations if extreme circumstances dictate. 

The Congressional Review Act (1996) requires agencies to submit new final rules to 
Congress for review, delaying the effective date of those rules to permit Congress to 
block them, and establishes a fast-track process for legislation proposed to overrule a 
regulation. Disapproval legislation must pass both houses and be signed by the President. 
Congress has only used this authority once, in 2001, to overrule an OSHA ergonomics 
rule. 

More broadly. Congress can at any time narrow the rulemaking power it has delegated to 
an agency by amending its statutory mandate. This solution to a problem with agency 
discretion, should one exist, gives Congress an opportunity to consider carefully the pros 
and cons of limiting agency discretion, as compared to the rush to judgment required by 
the REINS Act. 

3) The Act is counter-democratic 

The congressional review law requires a majority of both the House and the Senate and a 
signature by the President to change what a previous Congress and President had 
approved - a law authorizing an agency to adopt legally effective rules. In the REINS 
bill, by comparison, less than a majority in either house can block what a previous 
Congress and President approved - the authority of an agency to adopt legally effective 
rules. This is not democratic; it is counter-democratic. 

Moreover, the REINS Act amounts to an effort by Congress to evade responsibility, not 
assume it. If the President signs a joint resolution and a regulation becomes a law, 
regulated entities are authorized to challenge the legality of the regulation on any 
procedural or substantive ground they might have had if the agency itself still had 
discretion to adopt the regulation as legally binding. Normally, when Congress passes a 
law, it can be legally attacked, but only on grounds that the law is beyond Congress’ 
authority to adopt the law or Congress failed to use the procedures to adopt the law 



141 


required by the Constitution. Yet, the language of the REINS Act would give regulated 
entities a surprising and peculiar gift, permitting them to challenge a regulation on 
grounds that would ordinarily be mooted by Congress’ passage of the law. It is unclear 
how Congress can pass a law approving a regulation and still purport to give that 
approval no legal effect. But the effort to do so indicates that the sponsors of the REINS 
Act are unwilling to allow Congress to step forward and take the responsibility for 
passing a law enacting a regulation into place, despite their professed aim of increasing 
legislative accountability. 

4) If it is not broken, don ’t fix it 

While the regulatory system is not perfect, it has over the years led to vast improvements 
in lives of millions of Americans, by making the air cleaner, the water purer, food, drugs 
and cars safer, and the environment more secure, among many other achievements. We 
believe that the REINS Act is likely to disrupt the regulatory system, and thereby deny 
Americans the additional reasonable protections the system can deliver. And, as we take 
up next, there is no sufficient reason for to risk this disruption. 


5 ) The regulatory process is accountable even though regulators are not elected. 

Agencies develop regulations to implement laws passed by Congress, soliciting comment 
from affected parties and the public. The White House Office of Information and 
Regulatory Affairs (OIRA) vets drafts of significant regulatory proposals. Once agencies 
issue final regulations. Congress has a fast-track opportunity to block them. Members of 
Congress can lobby the agency during the rulemaking process, and congressional 
committees can hold hearings to raise questions about an agency’s plan to promulgate 
regulations (or review regulations that have been issued). And, as previously mentioned, 
regulations are subject to Judicial review. The courts ensure that agency rulemaldngs are 
consistent with the underlying organic statutes, while also ensuring that agencies have 
issued an adequate written response to the evidence and policy arguments in the 
rulemaking record that are contrary to the rule that was adopted. Thus, under current law, 
by the time a regulation is finally adopted, two and usually all three branches of 
government have weighed in, and advocates on all sides of the relevant issues have ample 
opportunity to affect the outcome. 

For the previous reasons, we oppose passage of the REINS Act. Thank you for 
consideration of our views. 
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Mr. Conyers. Now, let me ask you, Mr. Goldston — ^you are on 
the Natural Resources Defense Council — do you believe that there 
is quite sufficient process that already exists for us to deal with 
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this problem of how we get rulemaking agencies to determine their 
own rules? 

Number five in the letter I just introduced into the record follows 
this sentence: “The regulatory process is accountable even though 
regulators are not elected,” and that they have — that the agencies 
develop regulations to implement laws. They solicit comment from 
the affected parties and the public. The White House and the Regu- 
latory Affairs goes through drafts of significant regulatory pro- 
posals. The agencies issue final regulations, but Congress has a 
fast-track opportunity to block them, and sometimes this happens. 

Can you comment on the lack of necessity for us to bring in this 
incredible notion that we are going to regulate executive decisions 
from the White House because we feel that they are questionable? 

Mr. Goldston. Yes. There are, I think, at least three ways in 
which the theory behind this, in terms of what is missing now, is 
misguided. Two of them are discussed in the part of the letter you 
just mentioned. 

So, first is that the agencies are constrained by law and by poli- 
tics, actually, because they operate in a political context. So I think 
the agencies do not have carte blanche, or I think in Professor 
Claeys’ testimony at one point he said a blank check. I don’t think 
that is the case. And, in fact. Professor Schoenbrod mentioned 
NRDC lawsuits against agencies that he was involved in. Those are 
only possible because there is a statute that allows it. So that is 
one way in which there is accountability now, to some degree. 

The second is — and I think more relevant to this — is that Con- 
gress, itself, has a huge number of tools at its disposal, formal and 
informal, to intervene in the regulatory process, including the abil- 
ity to block individual regulations, wisely or otherwise. 

But the third issue is, the matter seems to be whether there is 
any electoral accountability. We just went through an election, in 
fact, an election that gave new life to this proposal, where Members 
felt that they got elected because the public didn’t like the regu- 
latory regime that we have now. This seems 

Mr. Gowdy. Mr. Goldston, I hate to interrupt you. Let me ask 
you if you could summarize it in just a couple more sentences. We 
have run into the stop sign. 

Mr. Goldston. Sure. Absolutely. 

So I think there is — the recent elections shows there is account- 
ability. I think some of the most controversial regulations that 
have been brought up will feature in future elections. And so, the 
notion that there is no political accountability, in addition to the 
other kinds of accountability we are talking about, I think is hard 
to maintain. 

Thank you, Mr. Chairman. 

Mr. Conyers. Thank you very much. 

Mr. Gowdy. Thank you, Mr. Conyers. 

The Chair would now recognize the distinguished gentleman 
from Florida, Mr. Ross. 

Mr. Ross. Thank you, Mr. Chairman. 

Gentlemen, interesting, a couple of months ago, I was talking to 
an elementary class about American government and, of course, 
talked about the three branches of government. And since we have 
had, as the distinguished gentleman from Michigan pointed out. 
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had several hearings here lately on the regulatory process, I think 
I now have to amend my talk about the fourth branch of govern- 
ment called the regulatory agencies. 

And I say that somewhat in jest, of course, because I think that 
the regulatory environment has been good. I think it has provided 
a good platform of a delegation of duties by the Congress to make 
sure that we have the proper health, safety, and welfare of the 
American citizens addressed. But I also think that we are here 
today on the REINS Act because of what I consider to be regula- 
tions gone wild. 

And my concern has to do with the appellate review process. And 
I would like to ask the two professors specifically. If you could just 
summarize briefly, if I have an adverse ruling, how long does it 
take to have that brought to resolution? 

Professor Schoenbrod? 

Mr. Schoenbrod. Well, at least the year in the court of appeals, 
often a couple of years. And then if the Supreme Court — then one 
could petition for certiorari to the Supreme Court. And if the Su- 
preme Court takes jurisdiction, then it could be another couple — 
you know, a long time after that. So it is a very prolonged process. 
And even, you could add to that rehearings, that kind of thing. And 
the 70 days that — so that means that, really, by the time that the 
judicial review process is just getting under way, the whole REINS 
process is over. 

Mr. Ross. Exactly. I mean, this is an expedient way of appellate 
review, is it not, by the people or the body that empowers those to 
make the regulations? 

Mr. Schoenbrod. Yes. 

Mr. Ross. And, Professor Claeys, I mean, has it been your expe- 
rience, in dealing with the Administrative Procedures Act and the 
regulatory environment, that the recourse out there is so prohibi- 
tive that those that are affected by it stand nothing to gain by chal- 
lenging it? 

Mr. Claeys. Congressman, I wouldn’t say that litigants have 
nothing to gain. It happens fairly often that people can win vic- 
tories using an APA lawsuit. But an APA lawsuit is very costly. 
And, also, there is a tremendous amount of loss of stability or secu- 
rity to have one’s affairs be suspended for 18 months or longer 
while wading through a suit. And so those costs do deter people, 
yes. 

Mr. Ross. And so. Professor Claeys, would you say, under the 
REINS Act now, if the agency gets it wrong and Congress dis- 
approves it, would it not be a way of sending a message back to 
that agency to go and get it right and come b^ack with a different 
regulatory rule or action? 

Mr. Claeys. Congressman, I would want to be careful here be- 
cause the REINS Act is very specific to reserve to parties all APA 
challenges that they would have, whether or not the rules were ap- 
proved. 

So the REINS Act adds another check, and that check is to say 
that there was not the substantial consensus that you need in two 
branches of the House — or, sorry, the two parts to the Congress 
and the President to let the rule go forward politically, but then 
the litigant does reserve all rights to bring a suit afterwards. 
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Mr. Ross. And let me clarify that a little bit. What I am sug- 
gesting to you is that, if the REINS Act were law, it would not fore- 
close agency action on a particular issue. It would merely mean 
that Congress has spoken and has now instructed that agency to 
go back and revisit it, and they could and address it in a different 
fashion. 

Mr. Claeys. That is right. If Congress does not act, it is a signal 
to the agency that the agency did not come forward with the jus- 
tification that seemed legitimate enough to an encompassing major- 
ity, as proven by surviving bicameralism and presentment. And if 
it does do its homework, it will pass, and then things can go for- 
ward. 

Mr. Ross. Mr. Goldston, I know that you are with the Natural 
Resources Defense Council. Has that organization ever had any of- 
ficials be appointed to any agency that might oversee or interpret 
regulatory rules? 

Mr. Goldston. Do you mean, have NRDC former staff become 
Federal officials? Yes. 

Mr. Ross. Right, right. 

And with regard to a blog that I think that you do and one that 
I think was just done yesterday, you indicate, “As I mentioned last 
week on my blog, one of the most destructive aspects of the House 
spending bill for the rest of this year is that it contains 19 anti- 
environmental riders. The list of anti-environmental riders com- 
piled by NRDC is here. Note these riders do not change the amount 
of Federal spending by 1 cent. They just block public protections 
that are otherwise required by law.” 

And you list as one of those a particular amendment offered by 
the gentleman from Florida, Representative Rooney, that would 
block a plan to clean up Florida waterways. Specifically, that was 
the Numeric Nutrient Water Criteria deal, wasn’t it? 

Mr. Goldston. Right. 

Mr. Ross. Now, as a native of Florida and a member of the Flor- 
ida — past member of the Florida legislature, I take to heart how we 
handle the waterways in Florida. It is how we make a living. It is 
what we rely on not only for our industry but also for our tourism. 

And, actually, that Numeric Nutrient Water Criteria standard 
has not yet — while it has been promulgated, it has not been imple- 
mented. Is that correct? 

Mr. Goldston. That is my understanding. 

Mr. Ross. So, in effect, what you have said there is not really 
true because it is not an existing law and it did not impact the en- 
vironment because it has not been implemented yet. 

But be that as it may, that particular rule would require over a 
billion dollars in expense by industry just to implement. It would 
cost over 1,400 jobs. 

It seems to me that a cost-benefit analysis is absolutely nec- 
essary if we are going to determine the effectiveness of any par- 
ticular regulatory rule. Wouldn’t you agree? 

Mr. Goldston. Some laws allow for that, and some don’t. But, 
under Executive order, there is usually a cost-benefit analysis done. 

Again, the point of that blog was to talk about whether it was 
the right decision for the House to use the spending bill to block 
implementation of these particular pending rules. But there is no 
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question that Congress has the legal authority to do that, which is 
one of the tools that they have which seems to make the REINS 
Act seem both unwise and redundant. 

The other thing, if I might, Mr. Ross, you talked about Congress 
sending back a rule to an agency to be reworked, but the REINS 
Act actually prevents the agency from coming back for a year, no 
matter how simple the change would be. 

Mr. Ross. Thank you. I think my time is up. 

Mr. Gowdy. Thank you, Mr. Ross. 

The Chair would now recognize the distinguished gentleman 
from Georgia, Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Professors, I know a lot of professors pay attention to United 
States Supreme Court rulings as they come down. Are you two also 
students of the U.S. Supreme Court and the various rulings that 
come down? 

Mr. SCHOENBROD. I concentrate more on environmental law, 
though I read some of the Supreme Court opinions. 

Mr. Johnson. Uh-huh. Okay. 

Mr. Claeys. I concentrate on political theory and on property 
law. I try to read the major court opinions as they come down 

Mr. Johnson. Uh-huh. 

Mr. Claeys [continuing]. Especially constitutional opinions. 

Mr. Johnson. Yeah. Did you consider the constitutional opinion 
rendered by the Supreme Court in the case of Citizens United, 
which implicated the Eirst Amendment? Did you. Professor Claeys, 
consider that to be a very important case and ruling? 

Mr. Claeys. No, Congressman, I didn’t because 

Mr. Johnson. All right, okay, all right. 

Well, how about you. Professor Schoenbrod? 

Mr. Schoenbrod. No, I have not studied that case. 

Mr. Johnson. Okay. So neither one of you would be prepared to 
venture an opinion as to how the ruling in Citizens United would 
impact, on the ground, as things work, the REINS Act, if it were 
passed? You would not be able to comment about the ruling in Citi- 
zens United, the effect that it would have the on rulemaking proc- 
ess if the REINS Act passed? 

Mr. Claeys. If I could clarify, I want to give you two different 
answers. 

Mr. Johnson. Okay. Well, I want you to keep it short. 

Mr. Claeys. As a lawyer, I don’t think the opinion is applicable. 

The other part of your question asked of the political con- 
sequences, and on that I have not speculated. I don’t have the ex- 
pertise to speculate. 

Mr. Johnson. Okay. All right. 

And you either? You would be the same way? 

Mr. Schoenbrod. Well, I have not read the opinion. I think what 
may be behind your question. Congressman 

Mr. Johnson. Well, let me just tell you. If a corporation is recog- 
nized as a person for the purpose of a Eirst Amendment right, and 
if a corporation can invest huge sums of money to control an elec- 
tion and that money can elect the legislators whom business favors, 
and as Congress does its business and lobbyists come forward to 
the Congresspeople and start to tell them about the effects of var- 
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ious rules pursuant to legislation that has passed, the effect of 
these rules on the corporate bottom line, I believe that that could 
be influential in terms of the rulemaking process. 

And, certainly, politicians would be accountable for rulings so 
made. But is that what we really want to do, take our rulemaking 
away from one based on, as in your testimony. Dr. Goldston, is 
based on expertise, rationality, and openness and replace it with a 
process that is strictly political? Whoever has the most economic 
clout can cause whatever rules that benefit them to be the ones 
that are implemented? Is that what we really want here in Amer- 
ica? 

And I find it. Professor Schoenbrod, instructive that your book, 
“Saving Our Environment From Congress,” deals with the impact 
of environmental regulations. And, also, you mention something 
about health regulations. These are the things that are under at- 
tack now by the interests that elected this new Congress. And so 
I find it interesting that you would be in support of the REINS Act. 

But what do you have to say. Professor Claeys? 

Mr. Claeys. Congressman Johnson, I want to bracket a few dif- 
ferent issues. I am not competent to talk about the ways in which 
corporations lobby at a real specific level. What I tried to do, 
though, in my testimony was to restate and to provide to this Sub- 
committee some of the findings in economic and political-science 
scholarship about how businesses try to influence regulation. And 
there is a well-developed body of economic and political-science 
scholarship under the rubric of the theory of economic regulation. 

And maybe, to put it in a sentence, the main lesson from that 
scholarship is that corporations pressure both Congress and the 
regulators. And when trying to figure out the way in which a cer- 
tain regulatory system is going to generate outcomes, you have to 
anticipate that possibility and their costs all around. 

Mr. Johnson. Thank you, sir. 

Thank you. Professor. 

And I am sorry I didn’t get to you, Mr. Coldston. 

Thank you. 

Mr. COWDY. Thank you, Mr. Johnson. 

The Chair would now recognize the distinguished gentleman 
from Arizona, Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Gentlemen, thank you for being here. 

My first question would be for you. Professor Claeys. You know, 
the obstensible purpose for the REINS Act here is to try to, obvi- 
ously, reassert congressional authority so that we might make the 
final legislative calls in an effort to help our regulatory system bet- 
ter conform to the Constitution itself. At least, that is the goal. 

And would you take issue with that? 

Mr. Claeys. A little. There is a — let me put it this way. Current 
precedent in institutional practice allows Congress to delegate con- 
siderable discretion to agencies. This bill does not reclaim all of 
that discretion. It leaves executive branch agencies with that dis- 
cretion. It adds for significant exercise of rulemaking power a 
check, a permission slip. 

So that formally does not reclaim the power, but it does have the 
effect politically of making agencies go back to Congress and mak- 
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ing Congress take ownership of the hard, kind of, political conflicts 
I talked about, in terms of evidence and science and technology and 
economics. 

Mr. Franks. Well, I actually agree with you completely. 

Now, you would probably agree that critics who allege that the 
REINS Act is biassed against the public interest and public protec- 
tion — I mean, that is essentially their argument, that somehow the 
REINS Act is antithetical to the public interest. And I am just 
wondering if you agree with that or place any credibility in that in 
any way. 

Mr. Claeys. Congressman Franks, one of the important points of 
my testimony was to provide a polite warning that there is some 
truth to that — there is — it is true that regulation can be — in the 
absence of regulation, the public interest can be heard. But it is 
equally true that the public interest can be heard if there is too 
much regulation. 

And one of the things I was trying to impress in my testimony 
is simply that you have to be — want us to be careful that regula- 
tions may be against the public interest. And in those cases in 
which the regulations might be in the public interest, quite often 
I think it likely that Members of Congress, if they don’t see a com- 
pelling argument against the regulation, will endorse the joint res- 
olution of approval. 

So, to me, the burden lies on people who oppose the REINS Act 
to explain precisely why Members of Congress won’t endorse, em- 
brace a joint resolution of approval for a bill that seems to be in 
the public interest. 

Mr. Franks. Well, I guess my point here is that it seems like the 
critics of the REINS Act suggest that giving constitutional or giving 
congressional signoff is biased against the public interest. That is, 
at least, their suggestion. And they would go further and suggest 
that — some of us would say that the regulatory agencies seem to 
be biased in exactly the opposite direction. 

What do you think is the reason for that understanding on the 
part of both sides? Do you think it is accurate? And why does that 
dynamic seem to — I mean, it seems to me there is something to 
that dynamic. It seems like a bureaucracy or a regulatory agency 
seems to have a tendency, a momentum to go overboard, sometimes 
antithetically, to the public interest, whereas, if you have people 
that are voted into office, it seems like the public interest is more 
carefully considered. 

Mr. Claeys. And here. Congressman, I go back to a fundamental 
choice as stated in my opening testimony, in my written testimony. 
There is a dispute in this country about the proper relationship be- 
tween freedom and regulation. And one political tradition is most 
notably in Federalist 51. It says that government is needed for men 
because men are somewhere between angels and beasts. 

And if you take that view, you presume in favor of liberty. And 
there will be times when law is needed, but you want to have a 
system where people who want to co-opt and capture the law have 
to make a convincing argument to the lawgiver that it is a good 
law. And the Constitution can’t institute that perfectly, but it can 
use the fact that a law has to pass through the House and the Sen- 
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ate and be signed by the President as indirect proof that it really 
is in the public interest. 

There is another theory about the relationship between freedom 
and government that says that people aren’t meaningfully free un- 
less government is very active. And the progressives and New 
Dealers laid this out. I think that, in contemporary life, some agen- 
cies act to empire-build, but many do not. But many of the regu- 
lators who do not, make assumptions about the relationship be- 
tween freedom and regulations similar to those of the New Dealers. 
And they, however well-intentioned, think that government is bet- 
ter if the regulations are presumptively valid unless knocked out 
by an APA lawsuit. 

And it is perfectly legitimate for them to believe this, and there 
are many parts of contemporary practice that allow them to do so. 
But that choice is a political choice. And if this Congress wants to 
make a different choice and take things in a different direction, the 
Necessary and Proper Clause in this Congress’ legislative power 
allow it to do so, as it is considering doing for major rules. 

Mr. Franks. Mr. Chairman, I think that is well-said, and the red 
light prevents me from asking Mr. Goldston my questions. Thank 
you. 

Mr. Gowdy. Thank you, Mr. Franks. 

On behalf of all of us, we would like to — the Chair would recog- 
nize the gentlelady from Texas, Ms. Jackson Lee, is present and 
has been present for the majority of the testimony and the ques- 
tioning. And we thank you for your presence. 

Ms. Jackson Lee. And a Member of the full Committee. 

Mr. Gowdy. And a Member of the full Committee, yes, ma’am. 

With that, let me thank, on behalf of all of us, the panel for your 
professionalism, your collegiality toward one another and during 
the question-and-answer session. We have all benefitted from your 
testimony and the Q&A. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond to as 
promptly as they can so that their answers may be made part of 
the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

With that, again, on behalf of all of us, thank you for your testi- 
mony and your questions and answers. This meeting is adjourned. 

[^^ereupon, at 5:23 p.m., the Subcommittee was adjourned.] 
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